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on what may be required to create a fiduciary relationship, as well as the 
relationship's accompanying legal responsibilities. 

As an example, a Minnesota court recently stated rather simply that 
"[f]iduciary relationships arise when one person trusts and confides in an
other who has superior knowledge and authority. A court may find the nec
essary relationship in light of 'moral, social, domestic, or merely personal 
factors. "'103 A 2008 Seventh Circuit decision went so far as to state a pre
sumption for fiduciary relationships when "one party has a superior position 
and sustains a substantial advantage over the other."104 The inherent rela
tionship between pharmaceutical companies and patients meets the standard 
established by the two cases above. First, there is little doubt that drug 
companies possess superior knowledge of particular medications or condi
tions as compared to the average consumer of their drugs. Second, the su
periority of the drug companies may be heightened by the increased 
vulnerability experienced by individuals with certain ailments when view
ing pharmaceutical advertisements.105 As discussed in the previous sec
tions, advertising is persuasive and subtle, allowing the drug companies to 
gain authority or influence over the consumers. In addition, some pharma
ceutical companies advertise not only their products, but also the company 
itself. For instance, companies may highlight the moral, responsible way in 
which they perform vital social functions.106 Such advertising, in conjunc
tion with online quizzes or applications for financial assistance, create a 
sense of trust and confidence in the drug manufacturer. Therefore, DTC 
advertising may create a fiduciary relationship through the fiduciary stand
ards discussed by these two courts. However, other courts have outlined 
more specific requirements to establish certain fiduciary relationships. For 
the attorney-client and doctor-patient relationships, it appears that these 
more specific requirements frequently include the giving of individualized 
advice and reasonable reliance on that advice. 

The first step in forming a fiduciary relationship usually falls· to the 
beneficiary - he or she seeks the advice or services of the prospective fidu
ciary,107 with some courts noting that the services should be sought because 

aspx?selected=745&bold=%7CO/o7CO/o7C0/07C (last visited April6, 2010). 
103. Swenson v. Bender, 764 N.W.2d 596,601 (Minn. Ct. App. 2009). 
104. Interactive Intelligence, Inc. v. Keycorp, 546 F.3d 897,900 (7th Cir. 2008). 
105. Hoopes v. Hammargren, 725 P.2d 238,242 (Nev. 1986) (expressing vulnerability 

of patients with illness). 
106. See, e.g., Our Compmry, AsTRAZENECA US, http://www.astrazeneca-us.com/ 

about-astrazeneca-us/our-company/ (last visited June 15, 2010) (stating ''not only are we 
working to discover the next new medicine, but we're also working to help make healthcare 
a more meaningful, more personal experience for patients"); Corporate Social Responsibil
ity, PFIZER, http://www.pfizer.com/responsibility/ (last visited June 15, 2010) (advertising 
"[ d]oing business responsibly" and stating ''we are striving to adapt to the evolving needs of 
society and contribute to the overall health and wellness of our world"). 

107. See Catherine J. Lanctot, Attorney-Client Relationships in Cyberspace: The Peril 
and the Promise, 49 DUKE L. J. 147, 169 (1999); Douglas K. Schnell, Don't Just Hit Send: 
Unsolicited E-mail and the Attorney-Client Relationship, 17 HARVARD J. L. & TEcH. 533, 
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of the fiduciary's expertise.108 There must be some voluntary response on 
the part of the fiduciary in order to create the relationship.109 However, the 
voluntary response could be minimal; the Virginia Supreme Court has 
found that a physician-patient relationship can be formed "from whatever 
circumstances evince the physician • s consent to act for the patient's medical 
benefit.''110 

In the case of DTC advertising, the would-be beneficiary cannot seek 
the advice of the pharmaceutical manufacturer through personal consulta
tion since these advertised medications have to be obtained through a phy
sician. However, an individual could be seen as seeking the advice of the 
pharmaceutical company in one of two ways: by locating the company's 
website and reading the information or responding to any questions on the 
website; or by reading or hearing advertisements in any format and pro
cessing them sufficiently so as to use the information for a prescription re
quest. As for the voluntary response on the part of the fiduciary, advice 
given through advertisements could "evince . . . consent to act for the pa
tient's medical benefit[;]"111 after all, advice is not deserving ofthat name if 
it is not meant for the benefit of the recipient. Yet, the advice presented in 
advertisements predates any request, and therefore, is not a response. How
ever, one state's professional responsibility committee concluded that at 
least certain fiduciary duties can be acquired when a lawyer receives unso
licited e-mails prompted by a website.112 In other words, the consent of the 
fiduciary may be preexisting if such consent is related to the "seeking" be
havior of the beneficiary. If pharmaceutical advertising prompts an indi
vidual to request a medication, take an online quiz, print out coupons for 
free trials of a prescription medication, or any number of other behaviors, a 
court could rationally find that the beneficiary had sought the advice of the 
fiduciary and the fiduciary had consented to the relationship. 

Varying levels of personalization and specification of the advice are 
required in order to form a fiduciary relationship. In attorney-client rela
tionships, general legal advice is considered insufficient to consummate 
such a relationship, but advice in response to specific facts discussed by a 

538, 540 (2004) (citing Kurtenbach v. TeKippe, 260 N.W.2d 53 (Iowa 1977} and 
REsTATEMENT (THIRD) OF THE LAW GoVERNING LAWYERS§ 14 cmt. C (2000)). 

108. Lanctot, supra note 107, at 175 (quoting from Foulke v. Knuck, 784 P.2d 723 
(Ariz. Ct. App. 1989)). 

109. However, one author has concluded that fiduciary relationships could be formed 
through unsolicited e-mails from the beneficiaries if such e-mails were prompted by the 
fiduciary's website. Schnell, supra note 107, at 551. This view could be particularly im
portant for pharmaceuticals, as each advertised drug frequently has its own website. 

110. Fruiterman v. Granata, 668 S.E.2d 127, 136-37 (Va. 2008) (quoting Lownsbury v. 
VanBuren, 762 N.E.2d 354, 360 (2002)). 

111. Id 
112. Schnell, supra note 107, at 549-51 (discussing State Bar of Arizona Committee on 

Rules of Professional Conduct Opinion 02-04 on unsolicited e-mails and the duty of confi
dentiality). 
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client generally tends to create a fiduciary duty. 113 In finding that a doctor
patient relationship did not exist, one court found there was no individual or 
specific interaction between the physician and the patient. 114 Likewise, in 
finding that a duty to the patient did exist, a Maryland court noted that the 
physician had advised the patient regarding his health condition.115 Calling 
for fewer requirements to apply a duty, the Kentucky Supreme Court found 
a physician owed a duty to an individual because the physician had directed 
the patient's family in the emergency room several times; this direction was 
not related to specifics of the patient's health status at al1.116 

How specific and individualized the advice must be to form a fiduci
ary relationship might depend on the subject matter of the relationship. 
When the subject matter concerns the more vulnerable party's health, the 
advice might not have to be specific to the individual's health status if it is 
directed to the individual or others responsible for the individual's health. 
It could be argued that the contrary should also be true. That is, less indi
vidualization is required if the advice is health related. Advice found in 
DTC advertising is health related, but has varying levels of individualiza
tion. Online surveys with feedback may be both directed at the individual 
and include advice specific to an individual's health status, thus satisfying 
either criteria. Commercials and magazine or newspaper advertisements, 
though seen and heard by the general public, are directed at a group of indi
viduals with certain problems or concerns; 117 in other words, there is some 
level of individualization in the recipient of the message. Given that the 
advice contained within an advertisement can be unambiguous in listing 
symptoms and suggesting treatments based on these symptoms,118 (i.e., ad
vertisements frequently offer specific health advice) and always has some 

113. See Lanctot, supra note 107, at 160-61. 
114. Jenkins v. Best, 250 S.W.3d 680, 688 (Ky. Ct. App. 2007) (stating "Dr. Best never 

saw or examined Jenkins, never spoke to her or consulted or gave her advice. Dr. Best never 
reviewed Jenkins' chart or made any entry in it. Dr. Best never consulted with Dr. Farmer 
while Jenkins was under his care. Dr. Best never issued either medical or nonmedical or
ders. Nor did she render any opinions or recommendations. She did not participate in Jen
kins' diagnosis or treatment. ... In summary, Dr. Best did nothing that constitutes an 
undertaking to render medical care to Jenkins."). 

115. Hoover v. Williamson, 203 A.2d 861, 864 (Md. 1964) ("The allegations amount to 
more than that the doctor kept silent after review of the X-ray revelations and the findings of 
the consultant. The charge of affirmative misrepresentation was coupled with the charge of 
concealment of the consultant's recommendations and, under the circumstances, made the 
concealment as much a breach of duty as the affirmative misrepresentation."). 

116. Noble v. Sartori, 799 S.W.2d 8, 9 (Ky. 1990). 
117. See, e.g., Boehringer Ingelheim!Pfizer, Advertisement, Once-Daily Spiriva Hand

iHaler, FAMILY CIRCLE, Oct. 2010, at 75-76 (directing their message to individuals with 
COPD for whom rescue inhalers are not sufficient). 

118. See, e.g., id. (stating that for individuals with COPD, "rescue inhalers alone may 
not be enough" and suggesting the reader talk to their "doctor about Spiriva, because it: Is 
the only once-daily, inhaled maintenance prescription treatment for both forms of COPD[; 
s]ignificantly improves lung function by keeping airways open[; h]elps you breathe better for 
a full24 hours[; and i]s not a steroid.") (alteration in original). 
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level of individualization, a court should find sufficient personalization in 
various forms of DTC advertising to apply at least some fiduciary duties to 
the pharmaceutical advertiser. 

While there is not a clear answer as to how individualized and specific 
the advice must be to form a fiduciary relationship, there is consensus on 
the mode of communication between the two parties. Any mode of com
munication appears to be sufficient, and face-to-face contact is not required 
to form a fiduciary relationship. Advice given over the telephone, 119 

through e-mail, 120 or over the internet may all be sufficient.121 If internet 
communication satisfies the requirements for forming a fiduciary relation
ship, other modes of advertising medications directly to the consumer could 
be used to form a fiduciary relationship. The advice offered by pharmaceu
tical companies in internet advertisements is usually available to the general 
public and further contact requires action on the part of the beneficiary. 
Similarly, the information found in commercials or print advertisements can 
be read or heard by anyone and further contact must be initiated by the ben
eficiary. 

The last step in forming a fiduciary relationship is reasonable reliance 
on such advice. 122 One author, in reviewing attorney-client relationships, 
found courts are very lenient in declaring the client's reliance to be reason
able. 123 Although lenient, another author concluded that it must be objec
tively reasonable to rely on the advice.124 The more specific and particular 
the advice, the more reasonable the reliance.125 With respect to DTC adver
tising, it could be argued that consumers should recognize advertising for 
what it is, making reliance unreasonable. On the other hand, the persuasive 
effects of advertising, the individualized advice found in drug promotion, 
and the advertiser's superior knowledge should be considered when deter
mining reasonable reliance. Given that DTC advertising has been shown to 
increase pharmaceutical sales, it seems clear that a large amount of the pop
ulation relies in part on advice within advertisements. Because reliance on 

119. Alissa R. Spielberg, Online without a Net: Physician-Patient Communication by 
Electronic Mail, 25 AM. J. L. &MED. 267,292 (1999). 

120. See id. at 292-93. 
121. See, e.g., Reynoso v. Neary, 315 B.R. 544 (BAP. 9th Cir. 2004) (finding that 

individuals who created and operated website that completed bankruptcy petitions amounted 
to the unauthorized practice oflaw). 

122. See Lanctot, supra note 107, at 160-61 ("[C]ourts traditionally have been willing 
to infer attorney-client relationships when lawyers give specific legal advice to laypeople 
under circumstances in which it would be reasonable for them to rely on the advice."). 

123. Id. at 184 (stating "courts are willing to take a broad view of reasonableness"). 
124. Schnell, supra note 107, at 540 (stating "the belief must be objectively reasonable 

under the circumstances"). 
125. See Lanctot, supra note 107, at 183 (stating "it is reasonable for a putative client to 

rely on advice that is specifically tailored to his particular request"); Schnell, supra note 107, 
at 543, ("[I]f the lawyer is responding to a specific question or offering advice on specific 
facts, she is much closer to an implied attorney-client relationship because of the potential 
for reasonable reliance than if she is just answering a general question about the law."). 
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information in drug advertisements is common, it should be found reasona
ble in many circumstances. 126 

Even if advice given in drug advertisements is not found to create a fi
duciary relationship, once the advice is given, the manufacturer clearly ac
quires certain duties. In other words, one does not have to be held to the 
full set of fiduciary obligations, and all fiduciary obligations may not make 
sense in a pharmaceutical manufacturer-consumer relationship; rather, cer
tain duties can and should be applied based on the circumstances. 127 One 
court stated that there was no doubt that the giver of advice, even gratuitous 
advice, has a duty of due care.128 Further, the more specific and complex 
knowledge possessed by an individual or entity, the higher the duty to 
which they will be held.129 In arguing that the LID should not apply when 
DTC advertising has occurred, one author concluded that interactive web
sites advertising prescription drugs allow the pharmaceutical company to 
"advertise[] itself into the physician's role."130 This characterization was 
based on the fact that the drug companies encourage consumers to discuss 
the drug on line and present information and advice about the drug and re
lated condition on its website.131 It is not only websites that offer such in
tricate information, but also other forms of advertising. Because of the 
greater knowledge possessed by the drug manufacturer and the advice pre
sented in advertisements, the pharmaceutical manufacturer who advertises 
should fulfill at least some fiduciary duties. This is particularly true when 
the advice revolves around something as sacred as one's health and the 
product is both esoteric and potentially damaging to one's wellbeing. 

VI. CONCLUSION 

Both DTC advertising and changes to the health care system have 
eroded the rationale for the LID. Physicians are also the target of aggres
sive pharmaceutical marketing. A physician is no longer a "learned inter-

126. If liability for the content of drug advertisements becomes more prevalent, it is 
reasonable to expect use of disclaimers in advertisements. Sometimes a disclaimer can make 
reliance unreasonable. On the other hand, people may be reluctant to accept a disclaimer, 
especially if the beneficiary is not represented, unsophisticated, or when there is no affirma
tive assent to the disclaimer. See Schnell, supra note 107, at 557, 559-60 (concerning dis
claimers in an attorney-patient relationship). 

127. See Hoover v. Williamson, 203 A.2d 861 (Md. 1964) (finding no fiduciary rela
tionship (doctor-patient relationship), but declaring that if the doctor acts gratuitously there 
may be some duty to act carefully). 

128. Id at 863 ("[O]ne who assumes to act even though gratuitously, may thereby be
come subject to the duty of acting carefully."). 

129. See Stanley v. McCarver, 92 P.3d 849, 854 (Ariz. 2004) (''The standard of care 
imposes on those with special skills or training ... the higher obligation to act in light of that 
skill, training, or knowledge .... "). 

130. Foreman, supra note 79, at 112 (alteration in original). 
131. Jd. 
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mediary" when drug promotion shapes his or her knowledge of medica
tions, influences prescribing behavior, and alters a physician's interpreta
tion of patient symptoms. Therefore, direct-to-physician marketing further 
weakens the rationale for application of the LID. In addition, marketing to 
the physician, like DTC advertising, intrudes into the patient-physician rela
tionship. Pharmaceutical companies should not be insulated from liability 
for advertising when such advertising influences the legally recognized fi
duciary relationship of patient-physician through subversive, but real, ma
nipulation of both parties to that relationship. Given that drug promotion 
weakens the patient-physician relationship and makes it difficult for a phy
sician to function as a true "learned intermediary," courts should eliminate 
the LID and impose joint liability on the part of the pharmaceutical manu
facturer and the physician in DTC advertising cases.132 Should a general 
exception to the LID for DTC advertising not be accepted, courts should 
look to the criteria for a learned intermediary on a case-by-case basis. 

Given the presence of advice on matters relating to personal health in 
DTC advertising, such advertising should create fiduciary duties, or perhaps 
even fiduciary relationships, between drug consumer and drug manufactur
er. To determine the types of duties and whether an actual fiduciary rela
tionship exists, courts should analyze the content and mode of advertising, 
paying special consideration to the level of individualization of the advice 
for the drug or condition.133 

Imposing the LID when DTC advertising has occurred provides the phar
maceutical manufacturers full license to advise on and impact a patient's health 
with impunity, all while undermining the patient-physician relationship. The 
pharmaceutical company is allowed to reap the financial benefits ofDTC adver
tising while physicians and patients are left to bear both the financial and per
sonal burdens of such actions.134 Maintaining the current liability situation is 
untenable and must change. When faced with fhllure to warn cases involving 
DTC advertising, courts should acknowledge the need for an exception to the 
LID or, at the very least, properly investigate whether the physician actually 
functioned as a learned intermediary in the case at band. The possibility of im
posing fiduciary obligations on the pharmaceutical company that advertises 
should be explored. 

132. See Perez v. Wyeth Laboratories Inc., 734 A.2d 1245, 1262-63 (N.J. 1999) (stat
ing, "In the case of direct marketing of drugs, we believe that neither the physician nor the 
manufacturer should be entirely relieved of their respective duties to warn."). 

133. See Foreman, supra note 79, at 117 (suggesting a case by case approach to deter
mine whether the UD should be applied). 

134. See West Virginia ex rei. Johnson & Johnson Corp. v. Karl, 647 S.E.2d 899, 913 
(W.Va. 2007) ("[B]ecause it is the prescription drug manufacturers who benefit financially 
from the sales of prescription drugs and possess the knowledge regarding potential harms, 
and the ultimate consumers who bear the significant health risks of using those drugs, it is 
not unreasonable that prescription drug manufacturers should provide appropriate warnings 
to the ultimate users of their products."). 




