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and nation-wide tax base, it is an abuse of this power to use it to coerce 
states to comply with federal dictates, particularly where the funding is di­
rected toward such an important program. This is especially so since the 
states granted Congress its monopoly over tax revenue through their ratifi­
cation of the Sixteenth Amendment, which they most likely would not have 
done with the expectation that Congress would use the resulting revenue to 
further impinge on state legislative autonomy.263 

Beyond these expressive limitations, Congress's spending power is 
textually limited to providing for the national defense and general welfare. 
Where a state is denied access to federal health service funding based on its 
failure to administer the Medicaid program to exact federal specifications, 
Congress is not using its spending power to promote the "general welfare" 
because needy citizens of the de-funded state would be denied access to 
federal benefits enjoyed by similarly situated citizens domiciled in compli­
ant states. With conditional spending, Congress can never promote the 
general welfare because the spending will only promote the welfare of citi­
zens residing in compliant states. As for the states, Congress's use of its 
spending power to dictate federal priorities into state law does not promote 
the "general welfare" of the nation. While the specific dollars may ulti­
mately promote the general welfare of state citizens, the use of the spending 
power initially as a pivot for leveraging federal policy preferences against 
state regulatory autonomy in fact detracts from the general welfare by hin­
dering the realization of political values attributable to the proper operation 
of federalist government. However, conditioning the receipt of federal 
funds on the states' use of those funds to implement a general regulatory 
scheme aimed toward providing state citizens with needed services may be 

· constitutionally acceptable. Requiring states to use federal funds to provide 
a service to its citizens promotes the general welfare. But in all circum­
stances, the amount of funds distributed by Congress to an individual state 
should be determined by state population or relative programmatic need, 
and not the degree to which the state implements specific, non-substantive 
federal dictates. In this way, Congress can address a national issue that in­
dividual states cannot afford to deal with alone by providing states with the 
requisite funds and a regulatory roadmap. This promotes the value of a 
strong central government while leaving state autonomy intact. From an 
expressive perspective, this type of federal funding regime would appropri­
ately portray Congress's superior capacity to address national issues, and 
also further the concept of a cooperative federalism, in which mutual re­
spect for the sovereignty of the states and the federal government is consti­
tutionally enforced. 

263. Baker. supra note 191, at 212-14 (explaining tbat the states gave Congress their 
monopoly on revenue voluntarily through the ratification of the 16th Amendment, and it is 
used to impinge on state autonomy). 
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To conclude, the Constitution's textual limitations on Congress's 
spending power fulfill the federalist purpose of creating a strong central 
government particularly suited to act on issues of national importance. 
Congress's power to act is deliberately tailored to national issues, specifi­
cally the national defense and general welfare. With this in mind, the 
courts' endorsement of the modern conditional spending regime appears 
intellectually irreconcilable with the spending power's text and the federal­
ist principles it furthers. A common justification used to ignore such feder­
alist directives in the text of the Constitution, is that over time the states 
have granted the federal government the authority it currently wields, and 
have consented to their diminished role in the political order. Conditional 
spending is· one example of this phenomenon, as scholars argue that when 
the states agreed to take federal funds they consented to meet any regulatory 
conditions Congress might attach to those funds. T his argument will be 
addressed in the following section. 

VI. AN IMPoRTANT COUNTERARGUMENT 

One may argue that the states have consented to the expansion of fed­
eral power discussed in this Note, and in tum knowingly sacrificed their 
regulatory autonomy.264 Specifically, Article V gives states the ultimate 
control over the fate of constitutional amendments.265 By ratifYing the Six­
teenth Amendment, the states voluntarily created a federal monopoly over 
tax revenue.266 The states have further tied their own hands by restricting 
their tax power in state constitutions.267 Through these actions, it can be 
argued that the states have voluntarily submitted themselves to conditional 
spending by the federal government, and in tum given up their expectation 
of regulatory autonomy.268 If the states tie their own hands in terms of rev­
enue generation, they cannot reasonably expect to regulate completely in­
dependent of federal handouts. And in tum, the federal government cannot 
be expected to make monetary grants to the states for no consideration. 269 

264. See Michael B. Rappaport, Reconciling Textualism and Federalism: The Proper 
Textual Basis of the Supreme Court's Tenth and Eleventh Amendment Decisions, 93 Nw. U. 
L. REv. 819, 864 (1999) (arguing that amendments have created a new constitutional order 
that reflects new risks to state sovereignty). 

265. U.S. CoNST. art. V. 
266. Baker, supra note 191, at 214 (citing Lino A. Graglia, From Federal Union to 

National Monolith: Mileposts in the Demise of American Federalism, 16 HARv. J.L. & PuB. 
PoL'Y 129, 130-31 (1993)} (arguing that the states voluntarily gave the federal government a 
monopoly on tax revenue and this bas been used to further diminish their regulatory autono­
my). 

267. Jd. at 212 (citing a few examples of state's limiting their taxing power by constitu­
tional amendment). 

268. Jd at 212-218 (outlining the practice of conditional spending imd its implications 
on state regulatory sovereignty). 

269. ld at 212 (explaining that the states must submit to federal regulations in order to 
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Giving up access to revenue is thus defined. as constructive consent to fed­
eral control of state lawmaking. 

Likewise, the states sacrificed a portion of their political sovereignty 
by ratifying the Seventeenth Amendment thus leaving the election of Sena­
tors to the people.270 Without the ability to elect Senators, it is argued that 
states cannot adequately protect themselves from coercive exercises of fed­
eral power.271 In this way, it is argued that by consenting to give up control 
over the election of Senators, the states voluntarily submitted to the regula­
tory control of the federal government. This interpretation of the 17th 
Amendment's effect does not consider the context in which it was drafted, 
or the constitutional values underlying the states' decision to ratify. In fact, 
the amendment was not a means to weaken states, but to decrease the time 
it takes to elect Senators and eliminate corruption linked to the states' selec­
tion of senators. 272 These two purposes promote the federalist values of 
enhanced democracy and prevention of tyranny. Democracy is enhanced 
by giving the people the choice of their representatives, while the preven­
tion of tyranny is promoted by eliminating corruption and also by removing 
a state control over the make-up of the federal government, thus fostering a 
more cooperative dual federalism. In this context it is hard to say that the 
Seventeenth Amendment should be construed as a limit on state sovereign­
ty, as the transfer of power made by the states served the purpose of pro­
moting inherent federalist values. Even with the Seventeenth Amendment 
the states still maintain some constitutional control over the shape of the 
federal government through the electoral college established under Article I, 
Section 1, Clause 2, and the Article I, Section 4, Clause 1 power of the state 
legislatures to set the time, place, and manner for holding Congressional 
elections.273 Further, state governors must approve Senate judicial ap­
pointments, giving the political apparatus of the state continued supervision 
of Congressional activity which has a direct effect on the formation and 
operation of state law. 

Returning to the Sixteenth Amendment, while the states undoubtedly 
consented to the transfer of taxing power to the federal government, this 
transfer of power cannot be expanded beyond those police powers the states 
expected to sacrifice in ratifying the amendment. Nor can it be construed to 
reset the constitutional order created by the document's remaining provi­
sions. That is, this single transfer of power cannot be construed to com-

receive funds, and where they do not like the federal policy they must decide whether to 
enforce the policy and take the money, or decline to enforce the policy and lose the attached 
funds). 

270. Rappaport, supra note 264, at 866 (explaining that the federalist dynamic has 
changed with the ratification of the Seventeenth Amendment). 

271. Id. at 866. 
272. Vikram David Amar, Indirect Effects of Direct Election: A Structural Examina­

tion of the Seventeenth Amendment, 49 V AND. L. REv. 1347, 1353 (1996). 
273. See U.S. CONST. art. II.§ l, cl. 2; U.S. CONST. art 1, § 4, cl. l. 
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pletely reframe the institutional design of the Constitution.274 This is espe­
cially true since the amendment was passed in 1913 at a time when nowhere 
near the degree of government regulation existed as exists today. The func­
tions served by state government in 1913 did not require the level of fund­
ing needed for state-provided services now considered to be essential. Nor 
did the states expect the federal government to assume the regulatory role it 
serves today. In fact, at that time the Supreme Court considered the states 
to have tax immunity, and held that states could not be made to enforce fed­
erallaw.275 In turn, it is not reasonable to assume that when the Sixteenth 
Amendment was ratified, the states expected to sacrifice accesses to needed 
tax revenue, or to make themselves dependent on federal funding for regu­
latory activities they had not yet imagined. To argue otherwise requires the 
transposal of modem political circumstances onto decisions made by states 
governments ninety-eight years ago. 

In conclusion, consent justifications for increased federal control must 
be limited by an examination of the constitutional context in which the 
states • transfer of power was made, the reasons it was made, and the effect 
of the new amendment within the resulting constitutional order. Where the 
states sacrificed a power to promote a federalist value, or at a time when the 
sacrifice of that power had a limited effect on its sovereignty due to existing 
legal conditions, it should not be assumed that the ratification of the 
amendment conferred the states' consent to serve a lesser role within the 
constitutional order. The argument that the states consented to serving a 
lesser role in the modem political order cannot be justified by reference to 
their ratification of amendments ninety-eight years ago, at a time when the 
federal government's exercise of such powers did not pose a threat to state 
sovereignty. 

Vll. SUMMARY 

The Patient Protection and Affordable Care Act expands the role of 
the federal government in the regulation ofhealth care. The Act establishes 
a regulatory scheme and gives the states a Hobson's choice to enforce its 
provisions or to sacrifice their participation in the regulation of health in­
surance. However, current federalist jurisprudence is inadequate to pro­
mote the values that underlie constitutional order. In particular, the anti­
commandeering rule does not accomplish its stated purpose to protect the 
regulatory autonomy of the states and prevent the federal government from 

274. Rappaport, supra note 264, at 866-867 (arguing thlrt it is possible to find immuni­
ties for states against conditional spending and commandeering even with the Sixteenth and 
Seventeenth Amendments). 

275. /d. at 866 n.150 (1999) (citing Collector v. Day, 78 U.S. 113 (1870) (holding that 
states were tax immune); Kentucky v. Dennison. 65 U.S. 66 (1860) (holding that states could 
not be compelled to enforce federal law)). 
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treating the states like administrative puppets. In order to maintain the form 
of federalist government required by the constitution, the anti­
commandeering rule must be applied in a manner that treats the states as 
independent sovereigns. This can be accomplished by framing the thresh­
old of constitutional validity for a given exercise of federal authority, as the 
manner in which the action furthers the political values the constitution's 
federalist structure was created to promote. Where federal regulatory ef­
forts disregard the sovereignty of the states and hinder their ability to act as 
viable political alternatives to federal authority, the corresponding law may 
be unconstitutional if it does not otherwise promote a value inherent to the 
federalist structure of constitutional governance. The value of a strong gen­
eral government capable of addressing national issues, for example, will 
outweigh the loss of other federalist values where Congress assumes regula­
tory control over an activity within the reach of its enumerated powers but 
previously regulated by the states, so long as it does not unduly infringe on 
state sovereignty in the process. 

Without a strong judicial rule to protect regulatory sovereignty, states 
have little recourse to federal action. They depend instead on federal politi­
cal institutions to create changes on behalf of constituents. This is not an 
efficient form of recourse, nor does it fulfill the states' role in tyranny pre­
vention. The proceedings against the Patient Protection and Affordable 
Care Act give the courts the opportunity to establish such a rule. The States 
cite federalist arguments in support of their commandeering claims,276 as 
wells as in support of their arguments against the individual mandate.277 

While the courts have acknowledged this position, each ultimately declined 
to use federalist principles as dispositive factors in determining the constitu­
tionality of the federallaw.278 Even though the Florida district court found 
the entire Act void, this was based solely on its finding that the individual 
mandate is unconstitutional and non-severable from the reaming provisions. 
The Act's challenged Medicaid reforms and programmatic mandates were 
found constitutional by the Florida court, while the constitutional deficiency 
of the individual mandate had nothing to do with the appropriate role of 
Congress in federalist design of the constitution.Z79 Instead, the mandate 
was voided on syntactical grounds, supported by the premise that Congress 

276. See, e.g., Second Amended Complaint. supra note 69,, 86 and 88 (arguing that 
Medicaid reforms and health insurance mandates placed on the states deprive them of their 
sovereignty in dereliction of the 9th and lOth Amendments). 

277. See, e.g., id. , 60 (arguing that the individual mandate acts to confer a general 
police power on the federal government, which is properly reserved to the states by the 1Oth 
Amendment). 

278. See, e.g., Florida ex rei Atty. Gen. v. United States Dep't. of Health & Human 
Servs., 780 F. Supp. 2d 1256, 1306 (N.D. Fla. 2011) (concluding that while the Act clearly 
reverses traditional concepts of federalism, precedent does not allow the court to appropri­
ately address these issues). 

279. See generally id. 
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may only regu~te commercial "activity'' under the Commerce Clause, and 
the decision not to purchase insurance could not properly be defined as an 
"activity.'o280 What is worse, the Eleventh Circuit Court of Appeals con­
cluc:Jed that the individual mandate was severable from the. remaining Act, 
leaving the most constitutionally offensive provisions in place. Under a 
value ... based application of the anti...commandeering rule, all of these provi­
sions would be unconstitutional because they undermine the federalist val­
ues of regulatory competition, enhancement of democracy, and prevention 
oftyranny. This alternative outcome would endorse the importance of such 
values and condemn political efforts to contravene the Constitution's textu­
al mandates .. · By taking the narrower syntactical approach, the court has 
failed to fulfill its role in the Constitutional system and has further degraded 
the already decaying rule of law. However, the Supreme Court still has the 
opportunity to invalldate the entire Patient Protection and Affordable Care 
Act, and in tum strike a victory for constitutional governance. Whether the 
Court orien~ such a decision in federalist values or more specific concerns 
reprding the power of Congress, the outcome would serve as a step toward 
enforcing the· Constitution's deliberate limits on federal authority. 

280. See, e.g., id. at 23. 


