
XVI. Torts
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In Foster v. Pearcy,^ the Indiana Supreme Court created an ab-

solute privilege reaching the defamatory statements of a local

deputy prosecutor made to a reporter shortly after indictment of

the eventual plaintiff. The indictment proved defective and a subse-

quent attempt to indict the plaintiff failed. The defamatory remarks

alleged various details of the plaintiff's heroin operations indicating,

inter alia, his gross income and his membership in a nationwide

drug ring. In a civil suit for defamation filed against the deputy pro-

secutor and the county prosecutor, the trial court granted a motion

to dismiss for failure to state a cause of action.^ On appeal, the First

District of the Indiana Court of Appeals reversed the trial court in a

unaminous decision.^ On transfer, the judgment of the trial court

was unanimously reinstated, the supreme court having concluded

that "since it is a prosecutor's duty to inform the public as to his in-

vestigative, administrative and prosecutorial activities, the pro-

secutor must be afforded an absolute immunity in carrying out those

duties."*

Prosecutors have long enjoyed several immunities in conjunction

with their function in the judicial process. Most significant among
these is the immunity from suit for malicious prosecution, which

originated in the United States with an Indiana case, Griffith v.

Slinkard.^ In Imbler v. Pachtman,^ the United States Supreme Court

*Associate Professor of Law, Indiana University School of Law — Indianapolis.

B.S., California Institute of Technology, 1966; M.S., Purdue University, 1969; J.D.,

University of Connecticut, 1973; LL.M., Yale University, 1974.

'387 N.E.2d 446 (Ind. 1979).

^Id. at 447. Actually, the only issue on appeal was the dismissal of the cause of ac-

tion against the county prosecutor. The opinion throughout treats the county prosecu-

tor and deputy alike, except insofar as the deputy has not been delegated, presumably

by the county prosecutor, the authority to give information to the public. See id. at

449.

Toster V. Pearcy, 376 N.E.2d 1205, 1211 (Ind. Ct. App. 1978).

"387 N.E.2d at 449. The use of the plural here suggests that the immunity

granted in this case extends to all duties of the prosecutor; the choice seems deliber-

ate. Although the sentence might be read as implying that other duties are immunized

because the prosecutor has a duty to inform the public, a better understanding would

be that, given the immunization of the public information function, a fortiori, more im-

portant functions such as investigation and administration are immunized. Much of

what is said in this review of the case relates equally well to all extrajudicial duties of

the office. The specific focus of this article is, however, the decision in Foster v.

Pearcy, and not the question of prosecutorial immunity in general.

^46 Ind. 117, 44 N.E. 1001 (1896).

%2A U.S. 409 (1976).
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extended common law prosecutorial immunity to actions arising

under section 1983 of the United States Code^ in cases involving the

initiation of a prosecution or presentation of a case. Chief Justice

Givan, writing for the Indiana Supreme Court in Foster, purported

to extend the reasoning of Griffith and Imbler to protect a pro-

secutor acting in fulfillment of his "duty to inform the public regard-

ing cases which are pending his office"^ from a suit in defamation.

Viewed as a mere defamation case, the result in Foster is ex-

traordinary. In this area of the common law, absolute privilege is

held by all participants in a judicial proceeding, including attorneys

for both sides, witnesses, jurors and judge.^ In the case of attorneys,

the Restatement formulation of this rule is an extremely broad one,

reaching "communications preliminary to a proposed judicial pro-

ceeding . . . if . . . [the defamatory statement] has some relation to

the proceeding."'" Nonetheless, Johnston v. Cartwrighf^ appears to

be the only case in which that privilege was found to embrace at-

torney remarks to a reporter. That case involved a defendant-

attorney's statement that his client's defamatory remarks "came to

us on pretty good authority ."'^ This presumed defamation, however,

was issued at a time when the client's original statements had

already received wide publicity and had been publicly met by an ac-

cusation of falsity and libel and a challenge to prove. Then-Circuit

Judge Blackmun found that "[a]ll signs pointed to incipient litigation

and to the necessity for protective action.''^^ This indication that the

court believed that a "trial by press" was already well underway
suggests that its decision to recognize an attorney's absolute

privilege in the case should be taken as a product of those rather

special circumstances. For it is precisely the fear of trial by press

that lies at the root of a widely accepted rule limiting the attorney's

absolute privilege to statements made in the course of his functions

within the judicial process, the rule to which the Indiana Supreme
Court has now fashioned a second exception.

The late Dean Prosser stated the rule flatly: "It is clear, how-

ever, that statements given to the newspapers concerning the case

are no part of the judicial proceeding, and are not absolutely privi-

leged."^^ The leading case of Kennedy v. Cannon^^ is illustrative of

M2 U.S.C. § 1983 (1976).

«387 N.E.2d at 448.

^See generally L. Eldridge, The Law of Defamation 340-74 (1978).

'"Restatement (Second) of Torts § 586 (1977).

"355 F.2d 32 (8th Cir. 1966).

''Id. at 34.

'^Id. at 37 (emphasis added).

"W. Prosser, Law of Torts § 114, at 781 (4th ed. 1971).

'^229 Md. 92, 182 A.2d 54 (1962).
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both the stringency with which the rule is applied and the reasons

therefor. In that case, the defendant-attorney Kennedy was repre-

senting a black man arrested for the rape of the white plaintiff. All

relevant events occurred in Salisbury, Maryland. Kennedy learned

that the local newspaper was about to publish a story which stated

that the accused had signed a statement admitting intercourse. Re-

calling that twenty-five years earlier a similar situation in Salisbury

had resulted in a lynching, Kennedy told the reporter working on

the story of his client's claim that the woman had consented. The
court denied Kennedy's alternative claims for absolute or qualified

privilege, saying in part:

The solicitude of . . . [the attorney] for his client is under-

standable, and the initial act of the State's Attorney in

releasing his statement to the press must be disapproved.

Nevertheless . . . [his] legal duty in no way justified the

publication of his defamatory reply statement. To hold other-

wise would open the door to the universally condemned
"trial by press," a procedure forbidden to counsel and sub-

versive of the fair and orderly conduct of judicial proceed-

ings.^^

The judicial proceedings privilege in defamation thus limited by

Kennedy is itself founded on the idea of protecting the judicial pro-

cess, reflecting the belief that the full disclosure of any and all perti-

nent evidence within the judicial process will aid the search for

truth. As Justice White put the matter in his concurring opinion in

Imbler:

The reasons for this rule are substantial. It is precisely the

function of a judicial proceeding to determine where the

truth lies. The ability of courts, under carefully developed

procedures, to separate truth from falsity, and the impor-

tance of accurately resolving factual disputes in criminal

(and civil) cases are such that those involved in judicial pro-

ceedings should be "given every encouragement to make a

full disclosure of all pertinent information within their

knowledge." . . . For a lawyer, it means that he must be per-

mitted to call witnesses without fear of being sued if the

witness is disbelieved and it is alleged that the lawyer knew
or should have known that the witness' [sic] testimony was
fabe. . . . [I]f the risk of having to defend a civil damage suit

is added to . . . criminal laws against . . . subornation of per-

jury, the risk of self-censorship becomes too great. ^^

''Id. at 101, 182 A.2d at 59.

''424 U.S. at 439-40 (quoting in part 1 F. Harper & F. James, The Law of Torts

§ 5.22, at 424 (1956).
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And if trial by press is subversive of that same process, it can hardly

be contended that the privilege thus accorded can sensibly be ex-

tended to cover remarks made to the press. Such an extension

would cut the ground from under itself; the reasoning of such an ex-

tension could only be called reasoning in a very vicious circle.

Although the Foster case arose under the law of defamation, the

Indiana Supreme Court paid scant attention to defamation law and

its lessons in Chief Justice Givan's opinion, which makes no mention

of "trial-by-press," Kennedy, or even Dean Prosser.^^ Instead, Foster

claimed to rely on an extension of the reasoning of the Griffith and

Imbler cases to reach the extrajudicial prosecutorial duty of inform-

ing the public, and a fortiori, more significant investigative and ad-

ministrative duties.'^ Even a casual reading of those two cases

would, however, warrant great caution in attempting such an exten-

sion. Griffith, which provided immunity for prosecutors from

malicious prosecution, rested heavily on the judicial nature of that

prosecutorial function. At the crucial point in its analysis the Court

quoted from a section on the privilege of judges in judicial proceed-

ings from a treatise on the law of defamation,^" thus suggesting that

any privilege was necessary to and limited by the exigencies of the

judicial process. Likewise, although the opinion of Justice Powell in

Imbler declined to consider whether the immunity from suit under

section 1983 granted in that case might extend to prosecutorial ad-

ministrative or investigative responsibilities,^' it was noted both

that the basis of prosecutorial immunity lay on the same foundation

as that of judges and grand jurors^^ and that the questioned activi-

ties of the defendant in Imbler were "intimately associated with the

judicial phase of the criminal process, and thus were functions to

which the reasons for absolute immunity apply with full force. "^^

When read, not casually, but in the total context of Imbler, these

statements do considerably more than suggest the need for caution

in applying the result, supplying a limitation which has been

acknowledged by other courts considering proposed extensions of

prosecutorial immunity.^"

Prior to the decision in Imbler, prosecutors had consistently lost

attempts to have their immunity from suit under section 1983 ex-

'*The opinion of the court of appeals referred to both the case and the dean. 376

N.E.2d at 1208. The opinion of Judge Robertson did not, however, mention trial by

press or attempt to examine the policy reasons involved in the case.

'^See note 4 supra.

'"146 Ind. at 121-22, 44 N.E. at 1002 (citing J. Townshend. A Treatise on the

Wrongs Called Slander and Libel § 227, at 395-96 (3d ed. 1877)).

=='424 U.S. 430-31.

''Id. at 422-23.

''Id. at 430.

'*See notes 27-44 infra and accompanying text.
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tended to activities beyond the initiation or presentation of a case,

with at least four of the United States Circuit Courts of Appeal

holding squarely against such extensions.^"' In post-Imbler section

1983 litigation, they seem to have fared no better^*^ with the rather

revealing exception of the decision in Forsyth v. Kleindeinst,^^ a

case which arose from the decision of former United States Attor-

ney General John Mitchell to authorize warrantless electronic sur-

veillance.

In that case, decided several months after Foster, the Third Cir-

cuit Court of Appeals recognized that the securing of additional in-

formation may be necessary upon occasion for an informed decision

to prosecute. The court indicated its belief that the right to make an

unfettered decision to prosecute must, therefore, include a limited

right to gather facts necessary to form that decision.^^ At the same
time, the court recognized the evident potential for expansion of this

exception to include all of a prosecutor's investigative activity. It

therefore carefully confined the extension of Imbler protection to an

act designed to secure information necessary to a decision to initiate

prosecution, clearly indicating that "when the decision arises in the

context of a purely investigative or administrative function, the

decision will not be protected by absolute immunity ."^^ Although the

court was fully aware that the value of an absolute immunity is to

avoid the chilling effect of later second-guessing by factfinders in

the courts,^" the court remanded the case for development of facts

from which Mitchell's role, quasi-judicial or investigative/administra-

"Apton V. Wilson, 506 F.2d 83 (D.C. Cir. 1974); Guerro v. Mulhearn, 498 F.2d 1249

(1st Cir. 1974); Hampton v. City of Chicago, 484 F.2d 602 (7th Cir. 1973), cert, denied,

415 U.S. 917 (1974); Robichaud v. Ronan, 351 F.2d 533 (9th Cir. 1965).

''See Briggs v. Goodwin, 569 F.2d 10 (D.C. Cir. 1977); Walker v. Cahalan, 542 F.2d

681 (6th Cir. 1976).

^'599 F.2d 1203 (3rd Cir. 1979).

''Id. at 1215.

^"One important difference between absolute and qualified immunity is that the

existence of absolute immunity will lead to disposition of the case without, in most in-

stances, trial on issues of fact such as "good faith" or "reckless disregard of truth or

falsity." The beneficiary of an absolute immunity will rarely be sued; if he is, the case

can usually be disposed of on the pleadings. By remanding Forsyth, the Third Circuit

placed the defendant, Mitchell, at risk of finding in fact that he was engaged in purely

investigative activity. The danger of "dilution" of the immunity arises because future

prosecutors who need information to make the decision on initiation of a prosecution

might so fear the inconvenience of facing trial on an ambiguous issue of fact that they

will skew their decisions toward the side of personal safety. Still, even an absolute im-

munity like that of Barr v. Mateo, 360 U.S. 564 (1959), must occasionally present ques-

tions of fact; no immunity will cover all possible activities of its beneficiary. In other

words, even absolute immunities are susceptible to abuse. See generally L. Eldridge,

supra note 9, at 414-16.
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tive, could be determined.^^ That it was content to do so, although

explicitly recognizing that such an action "might dilute" the absolute

immunity thus extended,^^ serves to demonstrate the court's deter-

mination that Imbler be limited to quasi-judicial activities.

The reluctance of the Third Circuit to extend Imbler beyond
those cases having a close relationship to the judicial aspects of the

prosecutorial function was underscored by its treatment of two of

its own prior cases. One of these involved alleged prosecutorial con-

duct all but indistinguishable from that now immunized in Indiana

by Foster. In Helstoski v. Goldstein,^^ then-former Congressman
Helstoski brought an action against a United States Attorney for,

inter alia, deliberate leaks to the press of false information. The
district court had dismissed the action on the basis of Imbler. The
Third Circuit reinstated the suit, noting that even if /m 6 /er-immun-

ity extended to the administrative and investigative functions,

deliberate leaks to the press of false information were outside the

scope of immunity.^" The Forsyth court relied on Helstoski as the

authority for its holding that "where the activities of the Attorney

General depart from those which cast him in his quasi-judicial role,

the protection of absolute immunity will not be available."^^

If the Forsyth court's treatment of Helstoski shows its outright

rejection of an extension of immunity to cases with a close family

resemblance to Foster, similar treatment of another case serves to

demonstrate just how extreme is the overextension of Imbler by the

Indiana court. The defendant Mitchell confronted the court with its

own earlier rejection of an advocatory/investigative distinction in

Cambist Films, Inc. v. Duggan,^^ a case in which a prosecutor had

been held immune for the presumably investigative activity of ille-

gally seizing an allegedly obscene film.^^ Cambist, by no coincidence,

happens to have been the leading, and perhaps the only, ipre-Imbler

case extending absolute immunity beyond a prosecutor's advocatory

function. The Forsyth court first correctly distinguished Cambist as

a common law case and then, having thus limited its direct prece-

dential value, proceeded to attack in explicit terms its own reason-

ing in the earlier case,^^ thereby depriving Cambist of analogical per-

suasiveness as well. An actual overruling of Cambist would, of

course, have been impossible. Nevertheless, the holding in Forsyth

^'599 F.2d at 1217.

'^Id. at 1215.

^^552 F.2d 564 (3rd Cir. 1977).

''Id. at 566.

^^599 F.2d at 1215.

^«475 F.2d 887 {3rd Cir. 1973).

'Ud. at 889.

^«599 F.2d at 1214 n.l4.



1980] SURVEY-TORTS 405

does indeed advance /m6Zer-immunity by a single, somewhat small

and admittedly "diluted" step, and the fact that in so doing the

leading pre-Imbler exponents of prosecutorial immunity all but over-

ruled their own leading case shows a plain reversal of direction. The

cause of prosecutorial immunity was thus firmly advanced an inch,

toward a frontier which had somehow moved closer by a mile. As
will be seen, that retrenchment was not accomplished despite

Imbler but in large part because of it.

The third was not the only circuit to have frowned upon exten-

sions of prosecutorial immunity in the post-Imbler era. In a remark-

able case, the District of Columbia Circuit withheld Imbler-

immunity, as well as witness immunity, from a United States

Department of Justice Special Attorney for his false statements in

an open court proceeding, preliminary to a grand jury investigation,

in answer to a judge's question while under oath.^^ If prosecutorial

falsehood in court and under oath does not qualify for Imbler-

immunity, it is extremely difficult to believe that prosecutorial

defamation to the press could. Even so, a case in the Sixth Circuit

court presented just that situation. In Walker v. Cahalan,*^ the plain-

tiff, after eighteen years of seeking post-conviction relief, had suc-

ceeded in obtaining a new trial for murder, resulting eventually, in

entry of an order of nolle prosequi. A year later a state legislator in-

troduced a private bill to reimburse the plaintiff for time spent in

jail owing to false testimony and mistaken identity. The defendant

prosecutor wrote a letter to a legislative committee, with copies to

the press, flatly stating the guilt of the plaintiff, and the justness of

the original conviction. The plaintiff sued for defamation, conceding

his public figure status on appeal. Despite the insistence by the pro-

secutor on Imbler protection, the court ruled that the qualified im-

munity afforded by the ''actual malice" standard of New York Times

V. Sullivan'^^ was quite enough for the defendant and remanded for

trial on the malice issue."^ After citing Imbler for the proposition

that acts within the scope of quasi-judicial prosecutorial duties are

immune,"^ the court, again citing Imbler, rejected extension of the

proposition to non-quasi-judicial activities even though they may be

within the scope of prosecutorial authority."''

The great weight of authority has, it appears, not thought the

reasoning of Imbler to extend beyond the quasi-judicial functions of

the prosecutor. Two United States Circuit Courts of Appeals have

''Briggs V. Goodwin, 569 F.2d 10, 29 (D.C. Cir. 1977).

'"542 F.2d 681 (6th Cir. 1976).

*'376 U.S. 254 (1964), cited in 542 F.2d at 684.

*'542 F.2d at 685.

"M at 684.

"M at 685.
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found the reasoning therein to weigh against extension to investiga-

tive or administrative functions. One of these, along with a third

circuit court, has specifically withheld /m6/6r-immunity from the

even less quasi-judicial function of public information. If these prece-

dents from federal courts might have been helpful to resolution of

the controversy between Foster and his defamer, however, relevant

authority was also close at hand. For it will have by now occurred to

those familiar with the trial by press problem that the accused was
doubly-wronged — by defamation and by the potential prejudice of

his right to a fair trial. Of this latter concern, the law of Indiana has

much to say.

Disclosures to the press of this type are regulated by the Indi-

ana Code of Professional Responsibility."'' By adopting the Code,"*^

the Indiana Supreme Court might be thought to have given approval

to the balance therein struck between the value of a public informed

of prosecutorial activities and the rights of subjects of the criminal

process to have their causes heard in the courts and not on the

pages of newspapers and the screens of television sets."^ The prose-

cutor's comments about Foster"*^ appear to have run well afoul of the

strictures of DR 7-107."^ In any case, the court seemed to have con-

"1978 Ind. Ct. R. 335. The Code contains conduct-regulative Disciplinary Rules

[hereinafter referred to as DRs], which establish the minimum professional standards

below which no attorney may fall.

"''The Indiana Supreme Court approved the Code on March 8, 1971. Id.

"^See DR 7-107, quoted in note 49 infra.

^*The deputy prosecutor's comment several days after the indictment that police

authorities "knew the whereabouts of huge profits plaintiff was estimated to have

made during a two (2) year stint as boss of a narcotics operation," 376 N.E.2d 1206,

would presumably violate DR 7-107(B)(6), forbidding any opinion as to the guilt or in-

nocence of the accused, the evidence, or the merits of the case. It seems unlikely that

this material was included in the indictment or quoted from a public record of some
other sort, and thereby protected under DR 7-107(0(9).

Had the material been available in the September 6th indictment, it would not

have been newsworthy when given to the press on the 11th. The court's approach to

the problem made any such considerations unnecessary on its part. Had the prosecutor

confined his comments to a fair account of the indictment, not only would he be pro-

tected from disciplinary activity, but the court could have decided the case on the less

far-reaching ground of record libel. This privilege for fair reports of matters of public

record, even when made with knowledge of their falsity, is virtually absolute, in the

sense that it may be disposed of on summary judgment. See L. Eldridge, supra note

9, at 418-38; Restatement (Second) of Torts § 611 (1977). But see Henderson v.

Evansville Press, Inc., 127 Ind. App. 592, 142 N.E.2d 920 (1957).

''The text of DR 7-107 is reproduced below. It should be noted that DRs
7-107(A)(4), (A)(5), (C)(2), & (C)(3) deal with various public requests for assistance and

with public warnings of danger. There are obvious risks that the innocent will be

defamed by prosecutorial comment permissible under these sections. Such conduct, it

is submitted, falls within the investigative and administrative functions of the pro-

secutor's office and is not a simple exercise of the obligation of the prosecutor to keep

the public informed as to the activities of his office. This survey takes no position with
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respect to the conduct of these particular functions; it may well be that the case for

/w6Zer-immunity covering these particular functions is stronger than that for pure

public information. Three points, however, should be noted. First, there is no reason to

believe that the conduct of the defendant in Foster was in furtherance of these func-

tions. Next, the court made no attempt to separate various aspects of prosecutorial

public information and therefore must be taken as content to have the immunity ex-

tended to all such reports. Finally, police officers often have the functions of warning

the public or seeking help from the public in an investigation. As many of the courts

denying Imhler-imvcwxmiy to prosecutors for their investigative activity have pointed

out, it would be inconsistent to extend an absolute immunity to prosecutors serving a

function for which police have only been extended a qualified immunity.

DR 7-107 Trial Publicity provides:

(A) A lawyer participating in or associated with the investigation of a crimi-

nal matter shall not make or participate in making an extrajudicial

statement that a reasonable person would expect to be disseminated by

means of public communication and that does more than state without

elaboration:

(1) Information contained in a public record.

(2) That the investigation is in progress.

(3) The general scope of the investigation including a description of

the offense and, if permitted by law, the identity of the victim.

(4) A request for assistance in apprehending a suspect or assistance in

other matters and the information necessary thereto.

(5) A warning to the public of any dangers.

(B) A lawyer or law firm associated with the prosecution or defense of a

criminal matter shall not, from the time of the filing of a complaint, in-

formation, or indictment, the issuance of an arrest warrant, or arrest

until the commencement of the trial or disposition without trial, make
or participate in making an extrajudicial statement that a reasonable

person would expect to be disseminated by means of public communica-

tion and that relates to:

(1) The character, reputation, or prior criminal record (including ar-

rests, indictments, or other charges of crime) of the accused.

(2) The possibility of a plea of guilty to the offense charged or to a

lesser offense.

(3) The existence or contents of any confession, admission, or state-

ment given by the accused or his refusal or failure to make a state-

ment.

(4) The performance or results of any examinations or tests or the

refusal or failure of the accused to submit to examinations or tests.

(5) The identity, testimony, or credibility of a prospective witness.

(6) Any opinion as to the guilt or innocence of the accused, the evi-

dence, or the merits of the case.

(C) DR 7-107(B) does not preclude a lawyer during such period from announ-

cing:

(1) The name, age, residence, occupation, and family status of the ac-

cused.

(2) If the accused has not been apprehended, any information neces-

sary to aid in his apprehension or to warn the public of any

dangers he may present.

(3) A request for assistance in obtaining evidence.

(4) The identity of the victim of the crime.
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(5) The fact, time, and place of arrest, resistance, pursuit, and use of

weapons.

(6) The identity of investigating and arresting officers or agencies and

the length of the investigation.

(7) At the time of seizure, a description of the physical evidence

seized, other than a confession, admission, or statement.

(8) The nature, substance, or text of the charge.

(9) Quotations from or references to public records of the court in the

case.

(10) The scheduling or result of any step in the judicial proceedings.

(11) That the accused denies the charges made against him.

(D) During the selection of a jury or the trial of a criminal matter, a lawyer

or law firm associated with the prosecution or defense of a criminal

matter shall not make or participate in making an extrajudicial state-

ment that a reasonable person would expect to be disseminated by

means of public communication and that relates to the trial, parties, or

issues in the trial or other matters that are reasonably likely to inter-

fere with a fair trial, except that he may quote from or refer without

comment to public records of the court in the case.

(E) After the completion of a trial or disposition without trial of a criminal

matter and prior to the imposition of sentence, a lawyer or law firm

associated with the prosecution or defense shall not make or participate

in making an extrajudicial statement that a reasonable person would ex-

pect to be disseminated by public communication and that is reasonably

likely to affect the imposition of sentence.

(F) The foregoing provisions of DR 7-107 also apply to professional disci-

plinary proceedings and juvenile disciplinary proceedings when perti-

nent and consistent with other law applicable to such proceedings.

(G) A lawyer or law firm associated with a civil action shall not during its

investigation or litigation make or participate in making an extrajudicial

statement, other than a quotation from or reference to public records,

that a reasonable person would expect to be disseminated by means of

public communication and that relates to:

(1) Evidence regarding the occurrence or transaction involved.

(2) The character, credibility, or criminal record of a party, witness, or

prospective witness.

(3) The performance or results of any examinations or tests or the

refusal or failure of a party to submit to such.

(4) His opinion as to the merits of the claims or defenses of a party,

except as required by law or administrative rule.

(5) Any other matter reasonably likely to interfere with a fair trial of

the action.

(H) During the pendency of an administrative proceeding, a lawyer or law

firm associated therewith shall not make or participate in making a

statement, other than a quotation from or reference to public records,

that a reasonable person would expect to be disseminated by means of

public communication if it is made outside the official course of the pro-

ceeding and relates to:

(1) Evidence regarding the occurrence or transaction involved.

(2) The character, credibility, or criminal record of a party, witness, or

prospective witness.

(3) Physical evidence or the performance or results of any examina-
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templated that immunizable statements in at least some instances

might have that aspect, for it offered that the accused might look

upon DR 7-107 as a substitute for the remedy denied him by the

opinion.''" The offering of absolute immunity, therefore, leads to this

uncanny result: the plaintiff in defamation will be unable to recover

for maliciously false statements which, even if they had been ut-

tered in perfect truth, would have rendered their speaker subject to

professional sanction.

Even so, immunities by their nature engender similar, if less ag-

gravated, results. In Imhler itself, for example, the prosecutor in-

volved was relieved of a civil suit brought by the supposed victim of

his allegedly purposeful use of false testimony;'' at the same time,

he remained subject to the sanction of professional discipline, inter

alia.^^ It will be beneficial to here consider the precise reasoning pro-

cess dictating this result.

Justice Powell, writing for the five-man Imhler majority, made a

variety of arguments on varying levels of both abstraction and

general applicability. The Indiana Supreme Court opinion under dis-

cussion, for example, adopted from Imhler the idea that '"[t]he pub-

lic trust of the prosecutor's office would suffer if he were constrained

in making every decision by the consequences in terms of his own
potential liability in a suit for damages.'"^^^ This was but one of

several statements of a like degree of abstraction and generality by

the Supreme Court; for example, the statement by the Court that,

"if the prosecutor could be made to answer in court each time . . .

his energy and attention would be diverted from the pressing duty

of enforcing the criminal law."^'^ Statements such as these, however,

although no doubt relevant to determining an occasion appropriate

for the granting of an absolute immunity, can hardly be said to be

tions or tests or the refusal or failure of a party to submit to such.

(4) His opinion as to the merits of the claims, defenses, or positions of

an interested person.

(5) Any other matter reasonably likely to interfere with a fair hearing.

(I) The foregoing provisions of DR 7-107 do not preclude a lawyer from

replying to charges of misconduct publicly made against him or from

participating in the proceedings of legislative, administrative, or other

investigative bodies.

(J) A lawyer shall exercise reasonable care to prevent his employees and

associates from making an extrajudicial statement that he would be pro-

hibited from making under DR 7-107.

^°387 N.E.2d at 449.

^'424 U.S. at 413.

^^Id. at 429. The Court also pointed to the availability of 18 U.S.C. § 242 (1976),

the criminal analogue to 42 U.S.C. § 1983 (1976), as a device to protect the accused

from wilful misconduct.

"387 N.E.2d at 449 (quoting 424 U.S. at 424-25).

^"424 U.S. at 425.
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dispositive of the matter, for they prove entirely too much; a single

such principle could be taken as justifying an absolute immunity
from all sorts of suits against all sorts of officials acting in the

course of all sorts of duties. Justice Powell's lofty generalities,

therefore, must be, and, except by the Indiana Supreme Court have

been, read in conjunction with the more specific rationale developed

in Imbler.

Two arguments of a more specific nature were considered in

Imbler. One of these was a familiar immunity analysis and will be

discussed below. The other was an unusual argument which appar-

ently never had before appeared in the literature or cases concern-

ing prosecutorial immunity and for which the court gave no citation.

This argument was that various remedies available to the criminal

accused, particularly post-conviction remedies, might be subject to

decisional skewing by a judiciary mindful of the possibility that

their decision in favor of the accused could result in the prosecutor

being called upon to answer a civil suit.^^ Such a concern seems

exaggerated, if only because the results of the remedial action

within the criminal justice system would not be res judicata in a

civil suit against a prosecutor.^'*^ Moreover, in cases such as Foster,

criminal justice remedies would focus on the question of wrongful

disclosures by the prosecutor, rather than the entirely separate

questions of falsity, malice, and defamatory character which would

characterize the defamation action, which could be brought no mat-

ter what the outcome of the post conviction action."

This rather curious and apparently unprecedented rationale for

Imbler was rejected by a strong concurring opinion in that case,^^

and has since gone unrecognized in the post-Imbler cases, including

Foster. In addition, a later Supreme Court opinion extending Imbler-

like protection to administrative hearing officers and agency attorneys

in the context of adjudicative hearings in which their respective roles

are judicial and prosecutorial, omitted this specific argument, along

with some of Justice Powell's grander generalities from its account

of the reasoning of Imbler.^^

Finally, there is a major additional flaw in the "skewing of

remedial action" argument. Like the more general arguments from

the Imbler case, it also proves entirely too much. The argument that

the judiciary will hesitate to overturn primary official action for fear

of triggering retaliatory remedial action is applicable to all govern-

''Id. at 427-28.

'''Id. at 436 n.3 (White, J., concurring). But see Rosenberg v. Martin, 478 F.2d 520

(2d Cir. 1973).

''But see 478 F.2d 520.

'M24 U.S. at 436 n.3 (White, J., concurring opinion).

''Butz V. Economou, 98 S. Ct. 2894, 2913 (1978).
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mental officials in respect of all their decisions. Such arguments

therefore have usually been thought to justify at best only a quali-

fied immunity for governmental officials.''" Nonetheless, there are ap-

propriate situations for absolute immunity which have a quite

familiar nature.

The proponent of an immunity relies on a special configuration

of important interests, difficult judgments, and skewing dangers

which are characteristic of his situation. He points first to some im-

portant public interest affected by his decision. He will then, if he

can, demonstrate the importance of his decisionmaking processes by

showing that incorrect decisions will prejudice the achievement of

the interest; usually he will show that an interest will go completely

unserved without a certain decision on his part, for example, that

without his decision to prosecute, a criminal will not be brought to

justice. Then, he shows that the judgments required are difficult to

make. The most crucial step in the analysis lies in the proponent's

demonstration that mere misjudgments are, by nature, easily con-

fused with outright wrongful conduct, as when prosecution and mali-

cious prosecution are difficult to distinguish. Thus, a mere error by

the decisionmaker easily leads to false but colorable claims against

him. The possibility of having to fight this kind of claim, riddled

with ambiguities, and not claims in general, is crucial; this sort of

claim presents sharp dangers to the performance of his duty, to wit,

that he may skew those important judgments to the side of his per-

sonal safety rather than giving the public the independent decision

these important questions require.^'

The importance of the type of question presented and the thin-

ness of the line between proper independent judgment and wrongful

conduct are the most crucial elements of the case for an absolute im-

munity. The need for independent judgment should not be made into

a general excuse for the violation of rights. Only where indepen-

dence of judgment is particularly important and especially at risk

should an absolute immunity be granted. Qualified immunities

tested by "good faith" exist in abundance to protect the public inter-

est in cases in which the boundary between the required and the

forbidden is troublesome. Absolute immunity should be reserved for

cases presenting unusually difficult determinations. In Imbler, the

immunity was extended to such prosecutorial determinations as the

truthfulness of witnesses and the question of whether a given piece

of evidence was subject to surrender to defense counsel.*^^ In For-

'"424 U.S. at 436-37 (White, J., concurring opinion).

''This is essentially the analysis of Justice Powell in Imbler. See id. at 422-28

(majority opinion).

''Id. at 413.
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syth V. Kleindeinst,^^ the one court, which extended Imbler to any

extrajudicial function, protected a determination of the constitution-

ality of an evidence gathering technique. Both of these cases dealt,

then, with prosecutorial decisions that were heavily clouded with ex-

tremely difficult questions of law. The special difficulty of making
such determinations presents the greatest risks of skewing of deci-

sion, and, when coupled with the importance of unskewed decision,

calls for the elevation of an immunity from qualified to absolute.

The call for an immunity may thus be loud or soft, depending

upon the precise configuration of the above-discussed elements in-

hering in the situation presented.*^^ Regardless of the volume of the

call from the proponents side, however, the interests of the would-be

plaintiff should not simply be ignored. Those interests will weigh

themselves, with varying strength, against the grant of immunity.

Some of this weight, in turn, may be relieved by substitute protec-

"'599 F.2d 1203 (3d Cir. 1979). See text accompanying notes 27-38 supra.

^''Consider the following somewhat fanciful case. While the jury is deliberating in

a criminal case, the prosecutor sneaks into the jury room and proceeds to re-present

his case, this time without the disadvantages concerning admissibility of evidence and

the like which normally provide protection for the accused. Notwithstanding state-

ments in Imbler that the immunity extends to conduct and presentation of a case, pro-

tection is doubtful; a court presented with a 42 U.S.C. § 1983 (1976) suit would no

doubt conclude that such acts did not constitute steps in the protection area of ad-

vocacy. Indeed, he would almost certainly be denied a "good faith" defense allowed by

a qualified immunity. But why should this be so?

The reasoning which would justify the total deprivation of immunity begins with

the clarity of the rule which forbids entry into the jury room. Because the rule is clear,

there is no danger that permitted duties will be infringed by the skewing of decisions

to avoid later second-guessing of ambiguous conduct. The prosecutor simply cannot be

allowed to claim that a legitimate function might be jeopardized for fear of an inadver-

tent violation of a clear rule. Added to this principal reason is the fact that the public

interest in no way hinges on his decision to undertake such action, as a procedure for

presentation of his case already exists in the normal courtroom processes.

The example, fanciful as it is, bears a family resemblance to Foster, in which the

prosecutorial conduct consisted of extrajudicial, and maliciously false comments banned

by rules regulating the conduct of the criminal process for precisely the reason that

such conduct may influence jurors, albeit only potential jurors at the time of the con-

duct. A more apt analogy to the conduct of the Foster prosecutor would be to the

behavior of counsel who in conducting his case before the jury attempted to introduce

irrelevant, but knowingly false testimony. Even before the "wrong" of admitting irrele-

vant but prejudicial testimony was "doubled" by being done with knowing falsity, the

prosecutor would normally be prevented from engaging in the conduct at all. The need

to protect the accused from knowing and irrelevant falsity would ordinarily not arise

because the accused would already have received the benefits of judicial guarantees of

trial on the merits of the case alone. Analogously, the prosecutor should likewise be

barred from speaking in excess of what DR 7-107 permits even when such comments

are not aggravated by knowing falsity. Within the courtroom, the accused has the pro-

tection of relevancy, or at least rebuttal, vastly more protection than was accorded the

plaintiff in Foster. See text accompanying notes 65-75 infra.
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tion of the plaintiff's interests through disciplinary rules, criminal

actions, or the like.

The principal duty of a prosecutor, is, of course, to advance the

pleas of the state in criminal cases."'' In addition, the relevant Indi-

ana law provides for an investigative function*"' and an assortment of

administrative duties.*^^ Nowhere has the legislature provided for a

public information as such. The court did not cite any authorities

from which the importance of the public information function might

be determined, save a bare reference to DR 7-107 in another con-

text.*^" Inspection of that rule suggests that the public information

function is of limited importance. In a case under investigation, for

example, the prosecutor's realm of disclosure for public information

is limited to matters in the public record, the fact that an investiga-

tion is in progress, a description of the offense, and the scope of the

investigation.^^ Legislative silence and supreme court promulgation

of the Disciplinary Rules combine to indicate 'that the public infor-

mation function of prosecutors is to be of no more than secondary

importance.

Most of the information which a prosecutor might care to give

out in performance of this function, and possibly in violation of the

Disciplinary Rules, is readily available to the press in any case.^°

The press is protected by a generous privilege in reporting matters

of public record,^' including the indictment in the case or matters of

public interest.^^ The voracious appetite of the press for details o£

crime and its suspected perpetrators can be more than adequately

satisfied by public records; by interviews with witnesses, victims,

and members of the victim's family; and by other sources. Law en-

forcement officials such as the police, not bound by the Code of Pro-

fessional Responsibility, can be relied upon to speak quite freely

even though they lack the protection of absolute immunity. Finally,

the prosecutor himself may bring relevant information forth with

absolute immunity in the indictment,^^ or at trial, or following

«^IND. Code § 33-14-1-4 (1976 & Supp. 1979).

''Id. § 33-14-1-3 (1976).

«7d §§ 33-14-2-1, -5-1, -6-1.

''See 387 N.E.2d at 449.

^'DR 7-107(B), supra note 49. Additional disclosures are permitted for the pur-

poses of seeking information from the public and warning the public about dangers. Id.

^°See generally ABA Project on Minimum Standards for Criminal Justice,

Standards Relating to Fair Trial and Free Press (Approved Draft, 1966) [herein-

after cited as ABA Project].

^'L. Eldridge, supra note 9, at 419-38.

''See, e.g., Patten v. Smith. 360 N.E.2d 233, 236-37 (Ind. Ct. App. 1977).

"The prosecutor would be protected by the judicial proceedings privilege, which

is discussed at text accompanying notes 9-18 supra. Statements made would, of course,

be subject to rebuttal or other testing by the defamed party. See text accompanying

notes 17 & 84.
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disposition of the case/"

The public information function, then, at least in the form of

prosecutorial comment on a matter concerning an accused under in-

dictment and pending trial as presented in Foster, serves an inter-

est of little importance which is likely to be well served in other

ways. Moreover, the presence of the crucial feature which calls for

immunity, that of significant skewing dangers, may also be doubted.

When compared to the difficulties of determining the truthfulness of

a witness or the constitutionality of the seizure of an item of evi-

dence, a determination of conduct as allowed or forbidden by DR
7-107 appears elementary. The Rule, when matched against the cri-

teria for a prosecutor's turnover of evidence to defense counsel or

the mysteries of the fourth amendment,^' seems positively black-

letter in nature, as clear at least as legal propositions are ever likely

to be.^*^

These aspects of DR 7-107 should come as no surprise. The evi-

dent purpose of that rule was to protect the right of the accused to

a fair trial by keeping that trial in the courtroom and out of the

press.^^ It would not be unfair to say that the Rule was carefully

designed with the skewing of decisions in mind; indeed, it was de-

signed to give maximum encouragement to the skewing of judg-

ments in the direction of nondisclosure. The Indiana court's projec-

tion of a fear that skewing will lead to insufficient disclosure for the

public interest is precisely in opposition to the purpose and the

strictures of the Rule.

The call for an absolute immunity for prosecutorial public infor-

mation concerning cases within the prosecutor's office is therefore

considerably less loud than the call in Imbler, generated by highly

significant public interests in the conduct of trials by prosecutors,

performable only by them, coupled with the particularly high risks

of skewing difficult judgments. If, however, there is little call for an

absolute immunity, and much in the Indiana Supreme Court's own
disciplinary rules calls against it, there is in the Foster situation

very little by way of substitute protection to shoulder the weight of

^•The provisions of DR 7-107 apply only at the times indicated therein. One might

ask, however, what would justify prosecutorial comment on those who have already

either been duly convicted or have come through the criminal justice process success-

fully.

^^U.S. Const, amend. IV.

'®DR 7-107 has been successfully challenged, in part on the ground of vagueness,

as applied to defense attorneys, and the great bulk of the Rule survived the charge.

See, e.g., Chicago Council of Lawyers v. Bauer, 522 F.2d 242 (7th Cir. 1975). The court

cast doubt on the applicability of its determination to government attorneys. See id. at

253.

"ABA Project, supra note 70, at 51, 80-82.
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the twin interests of the accused in a fair trial and in an unimpaired

reputation.

Unlike the plaintiff in Imbler, who had available not only provi-

sions of the Code of Professional Responsibility, but the criminal

provisions of federal civil rights law as well/^ complainants of prose-

cutorial defamation may never have been tried, indicted, or even so

much as arrested, and would consequently be unlikely candidates for

any form of federal civil rights protection, civil or criminal.'^ Nor
could they any longer avail themselves of an Indiana criminal defa-

mation statute.*^" Thus, this group of potential victims of prosecu-

torial defamation would be left with nothing but the disciplinary

rule to protect them.^' Because such victims are entitled to such pro-

tection as DR 7-107 affords them for even entirely truthful com-

ments by the prosecutor,^^ leaving them with only that Rule as a

protection for the malicious falsehoods of a prosecutor is to leave

them with exactly no additional protection from the malicious false-

hoods themselves.*^^ The accused thus gets but a single protection

though sustaining a double wrong.

For those among the defamed who are brought to trial, the.

potential harm which DR 7-107 is designed to prevent, an unfair

trial, is heaped upon the harm from defamation. At this point,

federal criminal civil rights law protection might be available. It is,

however, in the case which reaches trial that the Imbler opinion, its

general remarks to one side, is most pertinent, and where its speci-

fic rationale for quasi-judicial absolute prosecutorial immunity
weighs most heavily. The weight, however, is decisively against ex-

^M24 U.S. at 429.

^'Simple defamation is an insufficient basis for relief under 42 U.S.C. § 1983

(1976). Paul V. Davis, 424 U.S. 693 (1976).

*°The new Penal Code has no provision for criminal defamation. There is, how-

ever, a provision for criminal mischief. See Ind. Code. § 35-43-1-2 (Supp. 1979). Applica-

tion of so vague a statute to speech conduct would seem unlikely to withstand consti-

tutional challenge, but even if that were not so, it seems unlikely that a county

prosecutor would pursue even a predecessor of the opposite political party for acts

committed in the name of public relations.

«'0r nothing at all if Chicago Council of Lawyers v. Bauer, 522 F.2d 242 (7th Cir.

1975), could be extended to prosecutors. As members of the government not speaking

about government, but about an individual criminal accused, prosecutors present a

much weaker claim for first amendment protection than do defense attorneys. Com-
pare Garrison v. State of Louisiana, 379 U.S. 64 (1964), and Hutchinson v. Proxmire, 99

S. Ct. 2675, 2686-87 (1979), with 522 F.2d at 253 (dicta).

*^Presumably, a mere mention of an individual in conjunction with an investiga-

tion, wKere forbidden by DR-7-107(B), would be an unreasonable invasion of privacy,

even if nondefamatory.

*^Were the civil action in Foster allowed, the plaintiff might have had com-

pensable claims in both defamation and privacy. He might also have been able to

receive punitive damages.
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tension to any prosecutorial public relations activity, defamatory or

otherwise.

The major "prosecutor-specific" rationale offered by Justice

Powell in support of the Imhler decision came in the following

words:

Attaining the system's goal of accurately determining guilt

or innocence requires that both the prosecution and the de-

fense have wide discretion in the conduct of the trial and the

presentation of evidence. The veracity of witnesses in crimi-

nal cases frequently is subject to doubt before and after they

testify .... If prosecutors were hampered in exercising

their judgment as to the use of such witnesses by concern

about resulting personal liability, the triers of fact in crimi-

nal cases often would be denied relevant evidence.**"

The Court also stated in a footnote to its opinion that "[i]n the law

of defamation, a concern for the airing of all evidence has resulted in

an absolute privilege for any courtroom statement."**'

Although Justice Powell's more general arguments might have

applicability in the extension of Imhler to an assortment of other

cases, the foregoing specific argument makes quite clear that the

principal reason for this holding in this case is to prevent such skew-

ing of prosecutorial decision which might prove harmful to the judi-

cial process, specifically to the interest in the unhampered presenta-

tion of cases, and not to prevent harm to vaguely articulated

general interests of the public in an unhampered prosecutor. In an

earlier passage, Powell had characterized the immunity of prosecu-

tors as being based on the same considerations which underlie the

grant of immunities to judges and grand jurors.^*^ In a later passage,

he noted that the activities in question were intimately associated

with the judicial phase of the criminal process '*and thus were func-

tions to which the reasons for absolute immunity apply with full

force,"^^ thereby indicating that his own armamentarium of abstrac-

tions about uninhibited prosecutorial conduct was to be read in con-

text with the specific quasi-judicial situation before him.

The nature of the quasi-judicial situation which was the grava-

men of the /m6/er-immunity was further clarified in Butz v.

Economou,^^ which extended such protection to federal agency hear-

ing examiners and attorneys engaged in the hearing and presenting

«M24 U.S. at 426 (citation omitted).

''Id. at n.23.

''Id. at 422-23.

'Ud. at 430.

««98 S. Ct. 2894 (1978).
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of evidence. Circumscribing the extension carefully in terms of the

rationale, the Court stated:

The cluster of immunities protecting the various partici-

pants in judge-supervised trials stems from the

characteristics of the judicial process rather than its loca-

tion. . . . Absolute immunity is thus necessary to assure that

judges, advocates, and witnesses can perform their respec-

tive functions without harassment or intimidation.

At the time same time, the safeguards built into the judicial

process tend to reduce the need for private damage actions ....

Advocates are restrained not only by their professional obli-

gations, but by the knowledge that their assertions will be

contested by their adversaries in open court. Jurors are

carefully screened to remove all possibility of bias. Wit-

nesses are . . . subject to the rigors of cross-examination and

the penalty of perjury. . . . [T]hese features tend to enhance

the reliability of information and the impartiality of the deci-

sionmaking process ....

Evidence which is false or unpersuasive should be re-

jected upon analysis by an impartial trier of fact.^^

/m6/er-immunity is justified because it operates when appropri-

ately applied in aid of these processes of fair trial, processes which

themselves contain protections for the accused more valuable and

effective than the whole array of common-law causes of action, disci-

plinary rules, and federal civil rights remedies. Yet, it is these most

valuable of protections which even truthful and nondefamatory ut-

terances in violation of DR 7-107 tend to subvert. Whatever "exten-

sions" of Imbler to prosecutorial administrative and investigative

activities might be justified, their number does not, for it cannot in-

clude efforts to immunize prosecutors from extra-judicial conduct

which endangers that which Imbler itself was calculated to protect.

The purposes of Imbler, DR 7-107, and the common law rule of Ken-
nedy, denying an attorney's right to take his quasi-judicial privilege

to the pressroom, are in this respect identical, for each is intended

to enhance the likelihood of impartial trial in the courtroom, where
the rights or liabilities of the accused are best and most fairly deter-

mined.

Foster, then, can in no sense be read to extend quasi-judicial im-

munity*: The case, however, might be seen as extending absolute im-

munity from suit in defamation to prosecutors as executive officers

''Id. at 2913-16 (emphasis added).
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on the theory of Barr v. Mateo,^^ which has generally been construed

as creating a complete immunity from common law damage actions for

any federal executive official.^' That line of authority has been sharply

denounced by several commentators, including Dean Prosser,^'^ and

has been adopted as a matter of state law, in not more than two,

and perhaps only one, of the states.^^ The Indiana court was appar-

ently aware of the doctrine and aware that most states granted ab-

solute privilege only to high-ranking executive officers, because it

made passing mention of the incongruity of a pair of examples from

the Restatement (Second) of Torts, the one noting the absolute

immunity of attorneys general, the other postulating the qualified

immunity of prosecutors.^" The court, however, said nothing further

to suggest any support for a broad doctrine. In addition, the doc-

trine has no other history in Indiana, and there is authority to the

contrary .^^ Even if this or another state were to adopt that doctrine

as generally applicable, an exception for comment by a prosecuting

attorney about cases pending in his office would seem wise. The
thought that under the Barr doctrine even less deserving claims of

immunity, if any there be, would also be protected by a blanket ab-

solute immunity, suggests that Dean Prosser, as usual, knew
whereof he spoke.

Although the court let pass the opportunity to ground its opin-

ion on the doctrine of Barr v. Mateo, it furnished an alternative

theory of the case, stating: "[W]e also note that the duty to inform

the public can be characterized as a discretionary function"^^ and

thus protected by the Indiana Tort Claims Act.^^ The court, offering

in addition to some Powell-like abstractions only that rather cryptic

comment, did not explain how a prosecutor could have discretion to

issue statements not specially authorized by the legislation, but for-

'"360 U.S. 564 (1959).

^'See L. Eldridge, supra note 9, at 399.

^^See authorities cited in L. Eldridge, supra note 9, at 402 n.83, including this

from Dean Prosser:

[T]he effect of the federal rule is to leave the plaintiff without any remedy

for major and outrageous abuses of official power. Since the days of John

Wilkes, the whole English and American tradition has been against such a

result, and recent political abuses have not been so lacking as to make the

position at all attractive.

Restatement (Second) of Torts § 591, Note to the Institute, at 107 (Tent. Draft No.

12, 1966).

^^L. Eldridge, supra note 9, at 413-14.

"'387 N.E.2d at 449 (citing Restatement (Second) of Torts § 591, Comment f, Il-

lustrations 3-4 (1956)).

^^Henry v. Moberly, 6 Ind. App. 490, 33 N.E. 981 (1893).

'^^387 N.E.2d at 449 (emphasis added).

'Ud. (citing Ind. Code § 34-4-16.5-3(6) (1976)).



1980] SURVEY-TORTS 419

bidden by the court's own disciplinary rules, and which also violate

a private duty owed to the accused to refrain from defaming him.

The general immunity doctrines concerning governmental entities

and, derivately, employees are a nightmare of similarly cryptic com-

ment from the Supreme Court^^ codified by equally cryptic legisla-

tion.^^ In these conditions, classifying the prosecutorial public infor-

mation function as discretionary, without further comment, is

unhelpful.

In Board of Commissioners v. Briggs,^^^ Judge Lowdermilk made
a "Sherlockian" effort to unravel these mysteries. His solution, as

applied to Foster v. Pearcy, would appear to allow only a qualified

immunity, tested by a good faith test, to a prosecutor who exceeded

the scope of his authority to give public information by passing the

boundaries drawn by DR 7-107.'°' Absent good faith, the prosecutor

would become subject to the law of defamation, which would

presumably afford the additional constitutional privilege of comment
on a matter of public interest absent a showing of actual malice as

to the truth of the utterances. Alternatively, the Briggs analysis

might yield the existence of a discretionary authority to make the

decision to comment, but the execution of that decision would

become ministerial and thus not immune from torts committed in

such execution. "^^ This second approach would leave the prosecutor

with only the constitutional defamation privilege.

As Dean Prosser pointed out, the ministerial-discretionary dis-

tinction is "finespun and more or less unworkable,"'"^ the distinction

"being at most one of degree."'"* Because Indiana is at least tempo-

rarily stuck with that distinction, wisdom would counsel that the

determination of such questions of degree be made in conjunction

with some sort of functional analysis of situations calling for im-

munity similar in nature to that suggested earlier in this discussion.

Further work in this area is obviously needed.

The Supreme Court's choice of the term, to "note" rather than

to "hold," in stating that the duty to inform the public was discre-

tionary, coupled with its statement basing the decision "primarily"

on traditional, personal immunity of the prosecutor at common law,

may be seen as at deliberate weakening of the authority of the sover-

eign immunity portion of its opinion. The most likely explanation of

why a court would be willing to so diminish a part of its opinion

which would normally qualify as an alternate holding, is that the

''See, e.g., Campbell v. State, 259 Ind. 55, 62-63, 284 N.E.2d 733, 736-37 (1972).

''See Ind. Code § 34-4-16.5-3(6) (1976).

•'"'337 N.E.2d 852 (Ind. Ct. App. 1976).

""See id. at 855.

'''See id. at 857.

'"^W. Prosser, supra note 14, at 989.

'"'Id. at 990.
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court is uncertain of itself in this area and prefers to bind both the

lower courts and, to a lesser degree, itself only loosely or not at all

pending further judicial or academic development of sounder
theories of Indiana governmental immunity than have heretofore ap-

peared. '°^ The wait may be a long one.

Pending the development of a comprehensive analysis of the

sovereign immunity doctrines in this state, the best answer that can

be given to the Foster question would be the denial of absolute im-

munity, either leaving the prosecutor but a qualified immunity on

facts appearing therein, or the double-qualified immunity of a good

faith belief that the making of such remarks was within the duty-

limits set by DR 7-107 and an ordinary constitutional privilege of

comment on public issues. The "double-immunity" would permit a

defendant prosecutor to admit that comment was improper but

assert a good faith belief in the truth of his remarks, or even admit

his knowing falsity with respect to the truth of the remarks while

maintaining an honest belief that the occasion would have been a

privileged one. With this double protection, an honest prosecutor

would have little to fear when facing the question of permissible dis-

closure under the black-letter terms of DR 7-107. Greater protection

than this is unnecessary.

The decision in Foster v. Pearcy was an extension of prosecu-

torial immunity in service to a relatively unimportant public inter-

est already adequately served in other ways and by other sources.

It gave unnecessary protection to honest prosecutors, while shield-

ing those who act with malice. It was illogical and not only contrary

to, but subversive of, the great weight of authority, the authorities

on which the opinion itself drew, and the supreme court's own disci-

plinary rules. When it is recalled that the defendant-attorney in

Kennedy v. Cannon, who sought no more than to protect his black

'"^There is a less likely explanation. By introducing an alternate theory and then

weakening it, the court makes clear that the alternate theory is definitely not an ade-

quate explanation of the case. This explanation could be said to significantly

strengthen the holding of quasi-judicial immunity by making later judges unable to

distinguish Foster on the ground that it was a case in which two grounds of immunity

combined to produce the result. This might be important to the future expansion of

quasi-judicial immunity of prosecutors, but Foster itself expands that immunity so far

the maneuver of weakening an alternate theory would have been otiose. By clearly

grounding Foster in quasi-judicial immunity, however, the court also gives significant

strength to judicial immunity itself. Indeed, if a prosecutor has a mere quasi-judicial

immunity to comment on cases pending in his office, a fortiori, a chief justice of a

supreme court would have an absolute immunity to comment on virtually any matter

of legal significance in the state; for example, the teaching methods of a law professor

who has written a severely critical article. A later court might fail to realize the true

meaning of Foster, however, if it thought that the decision could be explained as simp-

ly an example of ordinary statutory immunity.
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client in a rape case from lynching in a sleepy Southern town, was
accorded neither absolute nor qualified immunity for fear that he

would conduct a trial-by-press, one can only suspect that the reason

for the decision in Foster was no more than that a prosecutor is a

prosecutor. So, too, a judge is a judge,'"*' and a king, a king.

^See note 105 supra.


