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I. Introduction

Effective January 1, 1986, Indiana took its place among the vast

majority of jurisdictions which have adopted the 1972 Official Text of

the Uniform Commercial Code ("UCC").' Indiana's version of the

Official Text amends thirty-five sections of the UCC (including thirty

of the fifty-seven sections in Article 9), adds two new sections,^ and

adds a new Article 11 which creates a transition period and repeals the

greater part of former Article 10. The changes are confined almost

entirely to Article 9, which deals with secured transactions, and a number

of sections are changed very little.^

II. The Scope of Article 9

The basic scope provision remains section 9-102,"* but the section

was revised by deleting the phrase "personal property and fixtures within

the jurisdiction of this state" so that revised Article 9 may now cover

all consensual security interests in personal property (and fixtures) other

than the twelve exceptions enumerated in section 9-104,^ regardless of

whether or not the collateral is physically located within the state. Certain

sales of accounts and chattel paper are also included, hence the title

'^Secured Transactions, Sales of Accounts and Chattel Paper." In ad-

dition, new section 9-114 imposes upon ^'real" consignors^ filing and

notice responsibilities comparable to those imposed upon inventory se-

cured parties.^

Partner, Baker & Daniels, Indianapolis. B.A., Wabash College, 1953; J.D., Uni-

versity of Chicago, 1957.

'Indiana's adoptions of the UCC are codified in Title 26 of the Indiana Code.

'The additions, taken from §§ 9-114 and 9-412 of the UCC, are codified in Ind.

Code §§ 26-1-9-114 and -9-412 (Supp. 1985).

The most striking illustration of this proposition is provided by the inclusion in

the 1985 amendments of a number of sections for the sole purpose of deleting the now
superfluous term "contract right." The authors of the model act concluded that if "contract

right" were enlarged to include prospective or future accounts as well as present ones,

the expanded term plus the term "general intangible" would suffice. See Ind. Code §

26-1-9-106 (Supp. 1985).

^IND. Code § 21-1-9-102 is supplemented by §§ 26-1-9-103, -104, -113, and § 26-

1-1-201(37) (1982 & Supp. 1985).

'Ind. Code § 26-1-9-104 (Supp. 1985).

''Id. § 26-1-9-114. In this context, a "real consignment" is one which is not a security

interest, but which, nonetheless, requires perfection by fihng as indicated in Ind. Code

§ 26-l-2-326(3)(c) (1982).

'See Ind. Code § 26-1-2-326 (1982).
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III. Controlling Law in Multiple State Transactions

The question of which jurisdiction's version of the Code controls

a transaction had been treated primarily under section 9-103.^ The 1962

version of section 9-103 addressed the validity and the perfection aspects

of a variety of types of collateral and the law applicable to each. Revised

Article 9-103 addresses the perfection of security interests in five different

types of collateral in multiple state transactions, including the effect of

perfection (or non-perfection), but does not address the vahdity of a secur-

ity interest.' In general, controlling law will depend upon whether the col-

lateral is tangible or intangible. If the collateral is tangible (or likely to

remain in one place once it is installed or delivered), the basic rule under

revised section 9-103 concludes that the law of the jurisdiction where the

collateral was located when the last event necessary for perfection occurred

controls the issue of perfection and the effect of perfection.'" If intangi-

ble, the law of the jurisdiction where the debtor is located tends to con-

trol." Revised section 9-103, then, identifies applicable law as to

documents, instruments, and ordinary goods, '^ goods evidenced by cer-

tificates of title, '^ accounts, general intangibles and mobile goods,"* chat-

tel paper, '^ and minerals.'^

IV. Choice of Law

Under amended section 1-105,'^ the parties' ability to choose ap-

plicable law is expanded because the area not within the parties' choice

with respect to Article 9 has been reduced. Under the former section

1-105 rule, the parties appeared to be able to select the jurisdiction

whose law would apply to their secured transaction, assuming the trans-

action bore a reasonable relationship to that jurisdiction.'^ However, an

enormous exception existed with respect to Article 9. This exception was

phrased in section 1-105(2) as "Policy and Scope of the Article on

Secured Transactions."'^ For purposes of Article 9, at least, the exception

Id. § 26-1-9-103 (Supp. 1985).

''Note that Ind. Code § 26-1-9-103 (Supp. 1985) does not deal with choice of law,

which is covered by Ind. Code § 26-1-9-105 (Supp. 1985), but with controlling law. Choice

of law considerations are addressed at infra notes 17-21 and accompanying text. Validity

(enforceability) is now addressed in Ind. Code § 26-1-9-203 (Supp. 1985).

"Ind. Code § 26-l-9-103(l)(b) (Supp. 1985).

"Id. § 26-l-9-103(3)(b).

''Id. § 26-1-9-103(1).

''Id. § 26-1-9-103(2).

'Vc/. § 26-1-9-103(3).

''Id. § 26-1-9-103(4).

"Id. § 26-1-9-103(5).

''Id. § 26-1-1-105.

'\See id. § 26-1-1-105 (1982).

''Id. § 26-1-1-105(2).
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appeared to swallow the rule. Under amended section 1-105(2), this

restriction on the parties' ability to choose applicable law was reduced to

matters "concerning perfection of secured transactions. ''^° Perfection, in

this context, would concern only the effect of a security interest on third

parties. Therefore, non-perfection issues, such as validity between the im-

mediate parties and rights upon default, are now governed by the section

1-105 choice of law rules. ^' Admittedly, choice of law was a far more

significant subject when the UCC was new and adopted in only a hand-

ful of states. Nonetheless, variations continue from state to state, not to

mention the unique law of Louisiana.

V. Attachment and Enforceability

Sections 9-203 and 204^^ have been substantially modified and their

components shifted. The concept of '^attachment" (dealt with in former

section 9-204) and "enforceability" (dealt with in former section 9-203)

have been consoHdated into a single section. ^^ The conceptual elements

of (1) agreement, (2) value, and (3) rights on the debtor's part in the

collateral have been switched from section 9-204 to section 9-203 where

they now supplement the elements necessary to make a security interest

enforceable against the debtor and third parties, i.e., physical possession

of the collateral or a signed security agreement.^'* Also deleted from

amended section 9-203(1 )(b) is the troublesome reference to proceeds

which implied that a security agreement had to specify proceeds if a

security interest was to attach to proceeds. ^^ Under amended Article 9,

a security interest grant respecting proceeds need no longer appear in

the security agreement. Instead, amended 9-203(3) presumes proceeds as

a derivative right. ^^ These changes reduce the scope of new section 9-

204 to after-acquired collateral and future advances, and eliminate the

near useless one-year limitation of crop security interests under old section

9-204(4)(a).^^ The priority of future advances, however, is limited by a

^"/cf. § 26-1-1-105(2) (Supp. 1985).

'7d/. § 26-1-1-105. Under this provision, whenever a transaction between parties bears

a reasonable relation to Indiana and also to another state or nation, the parties may
choose which state or nation's law will govern their rights. Absent such an agreement,

the Indiana provisions apply to transactions which bear an appropriate relation to the

state. Id.

''See id. §§ 26-1-9-203, -204.

''Id. § 26-1-9-203.

''Id.

"See id. § 26-l-9-203(l)(b).

"^Id. § 26-1-9-203(3).

'^J\\Q one-year limit respecting a security interest in crops was largely ineffective

because the crop financing statement could last for five years, and priority normally

depends upon date of filing rather than date of grant. Assuming the farmer would sign

each spring when asked to do so, the holder of the earliest financing statement effectively
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new forty-five day provision in sections 9-301(4), 307(3), and 312(7),

unless these advances are made '^pursuant to commitment," a term

defined in section 9-105(k).-^ Apparently the forty-five day period was

chosen to correspond to the Internal Revenue Code provision concerning

federal tax liens.
-'^

VI. Priorities

Part 3 of Article 9, which deals with priorities among purchasers,

lien creditors (and bankruptcy trustees), and secured creditors, may very

well be the most important segment of Article 9. Unlike Article 2, for

example, which attempts to construct a set of rules by which the parties

to a sales agreement can measure the scope and effect of their bargain.

Article 9 focuses on the effect of a (secured transaction) bargain upon

third parties. To do so. Article 9 establishes a set of rules for ranking

a particular security interest against other security interests and non-

Article 9 liens. It is for this reason that priority considerations join

validity and rights on default as the major substantive contributions of

Article 9.

Although Part 3 has eighteen sections, its heart is to be found in

section 9-312.^^ In turn, the heart of section 9-312, i.e., the general rule,

is to be found in subsection (5), which addresses conflicting security

interests in the same collateral. In place of the old three-way ranking

system (in order of filing, in order of perfection, in order of attachment),

a two-way ranking system is substituted (in order of filing or perfection

and in order of attachment) and a new subsection (7) addresses future

advances and distinguishes between those made pursuant to commitment
and otherwise.^'

controlled crop financing for a five-year period. The rewriting of § 9-204(2) had a second

consequence which may be less salutary. The statutory definitions of precisely when the

debtor acquires rights jn planted crops, caught fish, extracted minerals and the like have

disappeared.

"Ind. Code § 26-1-9-301(4) (Supp. 1985) appears to subject the lien creditor (defined

in § 26-1-9-301(3)) not only to the 45-day protected period but also to an indefinite further

extension if the secured creditor making future advances lacks knowledge of the lien. The
new 45-day limitation is also found in Ind. Code § 26-1-9-307(3) and -312(7) (Supp.

1985). "Pursuant to commitment" is defined in Ind. Code § 26-l-9-105(k) (Supp. 1985).

The effect of this provision in bankruptcy is unclear, especially in light of the bankruptcy

trustee's avoidance powers under 11 U.S.C. § 544 (1982), powers which do not depend

upon a competing creditor's factual ignorance.

^'26 U.S.C. § 6323(c)(2), (d) (1982).

'"Ind. Code § 26-1-9-312 (Supp. 1985). Ind. Code § 26-1-9-313 (Supp. 1985), which

concerns fixtures, deals extensively with priorities but will be separately treated in this

article. See infra notes 47-63 and accompanying text.

"Ind. Code § 26-1-9-312(7) (Supp. 1985). The irony of the presupposed "commit-

ment" in § 26-I-9-105(k) lies at the end of the definition, which recognizes a commitment
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Section 9-312 also preserves the purchase money priority over pre-

existing security interests in non-inventory, assuming perfection is within

fifteen days following delivery." However, the changes concerning pur-

chase money security interests in inventory are more significant. First,

perfection by the time of delivery remains a requirement," as does the

need for a pre-filing notification.^"^ Second, the pre-filing notification

must now be written and lasts for five years. ^^ On balance, inventory

lenders are probably supported by these two changes because doubt

clouded both of these issues. The newly created five-year duration cor-

responds to the five-year duration of a financing statement under amended

section 9-403(2). ^^

Third, an inventory purchase money security interest extends only

to identifiable cash proceeds received on or before delivery of the in-

ventory to a buyer; a sale on credit (which creates an account) divests

the purchase money supplier of his "super" priority. ^^ This reflects a

compromise between the competing claims of those who finance inventory

and those who finance accounts receivable. Even so, because most sales

of inventory are not for cash, the compromise favors those who finance

accounts. Finally, the hotly debated issue of whether, as between con-

flicting security interests, a priority as to the original collateral auto-

matically conferred the same priority as to proceeds is resolved in the

affirmative in section 9-312(6).^^

Section 9-312(2), the largely ineffective subsection which supposedly

encourages suppliers to offer new credit to encumbered farmers remains

unchanged. ^^ Elimination of the restrictive phrase "due more than six

months before the crops become growing crops" would have made this

subsection meaningful because most competing secured claims will not

have been due for at least six months when the farmer applies in the

spring for his annual crop financing.

"whether or not a subsequent event of default or other event not within [the secured

party's] control has relieved or may relieve him from his obligation." If the creditor,

for whatever reason, has been relieved of his obligation to make a future advance, one

cannot describe such an advance as being pursuant to commitment. For additional comments

regarding lender "commitments," see Coogan, The New UCC Article 9, 86 Harv. L.

Rev. 477, 506 n.79 (1973).

'-Ind. Code § 26-1-9-312(4) (Supp. 1985). This 15-day period is a heterodox provision.

The standard period under § 9-312(4) in most jurisdictions is 10 days.

"IND. Code § 26-1-9-3 12(3)(a) (Supp. 1985).

''Id. § 26-1 -9-3 12(3)(d).

''Id. § 26-1 -9-3 12(3)(b), (c).

''See id. § 26-1-9-403(2).

''Id. § 26-1-9-312(3).

''Id. § 26-1-9-312(6).

"'Id. § 26-1-9-312(2).
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VII. Proceeds

When collateral is sold, the security interest automatically attaches

under amended section 9-203(3) to whatever property is received in

exchange/^ This substitute constitutes the "proceeds" of the sale. The

basic proceeds provision is section 9-306/' although it is supplemented

by section 9-312(4), the automatic attachment of non-inventory proceeds,

and by section 9-312(3), the corresponding, but more limited, automatic

attachment of cash inventory proceeds."*^ The elimination of the mys-

terious proceeds reference in old section 9-203(1 )(b)'*^ means that proceeds

no longer need be claimed specifically in the security agreement. The

controversy concerning whether payments under an insurance policy which

insured collateral are "proceeds" has been resolved in the affirmative

under new section 9-306(1) //the secured party makes certain that either

he or the debtor is designated as loss payee under the insurance policy. "^^

Section 9-306(2) attempts to codify a significant body of case law holding

that the security interest does not attach to proceeds if the "disposition"

was "authorized.""*^ The changes in filing requirements concerning pro-

ceeds are significant, but are treated in this article in Part XI. ''^

VIII. Fixtures

As a general rule. Article 9 deals only with personal property. The

most notable exception to this rule involves fixtures. Section 9-313

addresses conflicting priorities arising under real estate law and Article

9 with respect to what Comment 3 to the 1972 Official Text identifies

as "an intermediate class which has become real estate for certain

purposes, but as to which chattel financing may be preserved. "^^ The

'"Id. § 26-1-9-203(3).

''Id. § 26-1-9-306.

''Id. § 26-1-9-312(2) and (3).

'The mystery concerned why old § 9-203(1 )(b) seemed to imply the need to grant

a security interest in proceeds. The UCC-1 official form should be modified to eliminate

the proceeds box. It is unclear whether continued use of the existing form and the absence

of a checkmark in the proceeds box imply that the parties had agreed proceeds were not

within the security interest they had created. Even if this were their agreement, it might

not be controlling. See Ind. Code § 26-l-9-203(l)(b) (Supp. 1985).

"Id. § 26-1-9-306(1).

"'In Anon v. Production Credit Association of Scottsburg, 446 N.E.2d 656 (Ind.

Ct. App. 1983), the court held that a secured creditor which allowed the debtor to sell

hogs upon condition that the debtor remit the proceeds of sale thereby allowed its security

interest in the hogs to be cut off by the sale. The cases are summarized well in Moffat

County State Bank v. Producers Livestock Marketing Association, 598 F. Supp. 1562 (D.

Col. 1984). Much of the controversy in this area originated with Clovis Nat'l Bank v.

Thomas, 77 N.M. 554, 425 P.2d 726 (1967). In Clovis, the court concluded that a bank
which held a security interest in a debtor's cattle and later consented to a sale of the

cattle lost its security interest.

'"•See infra notes 77-94 and accompanying text.

'^IND. Code § 26-1-9-313 (Supp. 1985). See U.C.C. § 9-313 comment 3.
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compromise reached in the 1972 Official Text between these competing

positions was that if a secured party sought priority only over those

claiming security interests or liens in personalty/^ he could perfect by

filing under the normal chattel filing rules. On the other hand, if he

sought priority over those claiming interests under real estate law, he

would have to file under a new procedure called "fixture filing. '"''^ Such

a filing, accomplished under section 9-402(5), must identify the collateral,

contain a description of the real estate that would suffice for local

recording purposes, and recite that it is to be filed in the real estate

records.-^ It must also identify the record owner if other than the debtor. 5'

Conversely, the recordation of a real estate mortgage that satisfies these

requirements (and describes the goods by item or type) "is effective as

a financing statement" under section 9-402(6).^^

The priority rules dealing with fixtures are difficult to summarize;

indeed, they are difficult to understand. Certain guidelines can be offered:

1. State law determines what constitutes a fixture.
^^

2. An encumbrance upon fixtures can be created under real estate

law.^^

3. Unless some exception applies, fixture security interests are

subordinate to conflicting real estate interests.
^^

4. If a fixture secured party has priority over owners and en-

cumbrancers of the underlying real estate, he may remove his

collateral but must pay for actual damage caused by the

removal. ^^

5. A construction mortgagee has priority over a fixture filing

made at any time before completion of construction so long

as the mortgage was recorded before the goods became fix-

tures, absent the mortgagee's waiver. ^^

6. A purchase money security interest in a fixture arising before

and perfected within ten days after affixation prevails over

the conflicting interest of the real estate owner and encum-

brancers other than construction mortgageesJ^

^'Examples of such secured parties include lien creditors, those who have consented

to the security interest, and those who allowed (or permitted others to allow) one who
installed a chattel to remove it.

^"The new term "fixture filing" is defineu in amended § 9-31 3(1 )(b).

'"IND. Code § 26-1-9-402(5) (Supp. 1985).

''Id.

''Id. § 26-1-9-402(6).

''Id. § 26-1 -9-3 13(1)(1).

''Id. § 26-1-9-313(3).

"Id. § 26-1-9-313(7).

''Id. § 26-1 -9-3 13(4)(a), (6).

"Id. § 26-1-9-313(6).

''Id. § 26-l-9-313(4)(a), (6).
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Obviously, the real estate construction industry has improved its position

very effectively in its continuing battle with fixtures claimants. The only

way to attain priority over a construction mortgagee is to perfect before

the mortgage is recorded. It is important to note, however, the unusual

requirement in section 9-313(l)(c) that the construction mortgage not

only secure an obligation incurred for the acquisition of land or the

construction of an improvement on land, but also that the recorded

instrument indicate the existence of such an obligation. ^^ Real estate

practitioners and mortgage lenders must be sure to supply such a provision

in construction mortgage instruments.

There are two ways to accomplish a fixture filing. One is by recording

a mortgage that contains an adequate description of the collateral by

item or type.^^ Otherwise, a fixture fiUng requires: (1) a fihng that

contains the normal financing statement information and is conducted

at the same location at which a mortgage on affected real estate would

be recorded,^' and (2) a showing that it covers fixtures, a recital that

it is to be filed for record in the real estate records," a description of

the real estate, and, if the debtor has no interest in the affected real

estate, an identification of the record owner."

IX. Consignments and Leases

One of the most serious discrepancies between commercial practice

and the UCC concerned consignment sales to merchants. Consignors

delivered, and even litigated, in the firm belief that the goods they

consigned to merchants still belonged to them. Unfortunately, the UCC

"""Id. § 26-1 -9-3 13(l)(c). Exceptions to these general priority rules are enumerated in

Ind. Code § 26-1-9-313(4) and (5) (Supp. 1985). These exceptions to the general priority

scheme of § 9-313 are removable factory and office machines and certain domestic appliances

(§ 9-313(4)(c)), the Hen of the bankruptcy trustee (§ 9-313(4)(d)), the effect of written

consent or disclaimer by the rival party (§ 9-313(5)(a)), and the consequence of a debtor

having a right to remove the goods, as, for example, under a lease between a tenant and

the owner of the real estate (§ 9-313(5)(b)). In each case those who fit within one of

these exceptions will prevail over the conflicting interest of an owner or encumbrancer.

Regarding the § 9-313(5)(b) exception, if the right arises under a lease of the underlying

real estate, and the mortgagee is not a party to a lease which is not recorded, it is unclear

whether the mortgagee falls within the exception.

'*'Id. § 26-1-9-402(6).

"'Id. §§ 26-1 -9-3 13(l)(b), 26-1-9-402.

''The distinction between "recorded" in § 9-402(6)(d) and "filed in the estate records"

in § 9-402(6)(c) suggests that fixture filings need not be acknowledged or recorded, but

that the recorder must key or index the fixture filings to the recorded information. If

this is true, however, there does not appear to be any need for § 9-402(9) to disclaim

the applicability of Ind. Code § 36-2-11-15 (1982), under which the preparer of a recorded

instrument must be identified. Ind. Code § 26-1-9-412(6), (9) (Supp. 1985).

''The description must be sufficient, if contained in a mortgage, to give constructive

notice of the mortgage to third parties. Id. § 26-1-9-402(5) (Supp. 1985).
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provided in section 2-326 that such goods, regardless of the owner, were

subject to the claims of the merchant's creditors and bankruptcy trustee

absent a filing.^"*

More confusing was the question of whether the consignor of in-

ventory owed existing inventory secured parties the kind of notice which

a purchase money inventory supplier was required to give under section

9-312(3), or whether the consignor would receive the priority promised

by this subsection // he gave such a notice. The result of this confusion

was the creation of a new section^^ which requires filing and notice but

provides for the true consignor the same priority status a secured trans-

action consignor would receive. ^^ It also validates the consignor's section

9-312(3) notice.^^

An analogous problem existed for lessors of equipment. The UCC's
definitional section for determining what constitutes a true lease and

whether the lease was intended as security^* invited difficult judgments

in specific situations. Lessors were reluctant to concede (by making a

UCC filing) that they were not true lessors, and that they might have

foreclosure responsibilities under Article 9, Part V. New section 9-412

allows a lessor (or consignor) to file, providing that any such filing shall

not, of itself, be a factor in determining whether or not the consignment

or lease was intended as security. ^^

X. Definitional Changes

The main definitional changes are confined to sections 9-105 and
106.^^ Several significant UCC terms are now defined: "encumbrance,"
"mortgage," "advance pursuant to commitment," and "transmitting

utility." The term "account" is redefined to include the contents of the

abolished term "contract right."" Under amended section 9-106, an

account means any right to payment for goods sold or leased or for

services rendered which is not evidenced by an instrument or chattel

paper, whether or not it has been earned by performance.^^ The newly

added concept of "advance pursuant to commitment" has produced not

only a definitions^ but also substantive changes in sections 9-301(4),

"^See IND. Code § 26-1-2-326 (1982).

^^IND. Code § 26-1-9-114 (Supp. 1985).

"^Id. § 26-1-9-114.

'''See id. § 26-1-9-114(1).

'"'M § 26-1-1-201(37) (1982).

''"Id. § 26-1-9-412 (Supp. 1985).

''Id. §§ 26-1-9-105, -106.

''Id. § 26-1-9-106.

''Id.

"Id. § 26-l-9-105(k).
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307(3) and 312(7)/^ As previously noted in Part VI/^ the phrase "pur-

suant to a commitment" is surprisingly loosely defined to the advantage

of the ''committed" lender. The newly important term "construction

mortgage" is defined in section 9-313(l)(c).^^

XI. Filing Changes

Section 9-401 (l)(b) expands the number of items requiring filing in

the office where a real estate mortgage would be filed to include not

only fixtures, but also timber to be cut and minerals (including oil and

gas) and the resulting accounts. ^^ Section 9-401(5) calls for a filing in

the office of the Secretary of State by a transmitting utility both as to

fixtures and non-fixtures.^^ This filing serves as a fixture filing under

section 9-313.'^ It is uncertain whether titled ("certificated") vehicles

owned by the utility also require a lien notation on the title certificate

because of section 9-302(3)(b) or whether this generalized filing by a

transmitting utility in the office of the Secretary of State will suffice. ^"^

Section 9-402, dealing with formal requirements of a financing state-

ment, offers a number of changes.^' The following are the most sig-

nificant:

1. the requirement that the secured party sign the statement^^

—

Because the secured party need not sign the security agreement,

there appeared to be no public policy served by requiring him

to join the debtor in signing the financing statement which was

ancillary to that security agreement.

2. permission for a secured party to file a copy of the financing

statement if the original so provides, or is filed in Indiana^^

3. permission to file a statement signed only by the secured

party when the debtor moves or enters the state or changes his

name or when a statement lapses^^

4. clarification that a partnership name shall be used and a

trade name may also be used^^

''See id. §§ 26-1-9-301(4), -307(3), -312(7).

'-See supra note 31 and accompanying text.

Mnd. Code § 26-1 -9-3 13(l)(a) (Supp. 1985).

''Id. § 26-1 -9-401 (l)(b).

""Id. § 26-1-9-401(5).

""Id. § 26-1-9-313.

''"See id. § 26-l-9-302(3)(6).

''Id. § 26-1-9-402.

"-/J. § 26-1-9-402(1).

''Id.

^Id. § 26-1-9-402(2).

'''Id. § 26-1-9-402(7).
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5. the requirement of a new filing within four months after

the debtor's name change or corporate restructuring*^^'—This change

gently lessens the significant policing burden on the collective

shoulders of the secured lending fraternity.

Section 9-403 eliminates the sixty-day grace period for financing

statement renewals, ^^ extends the perfection period throughout the du-

ration of an insolvency proceeding, ^^ prescribes preservation duties and

options for filing officers, ^*^ and omits the five-year maturity for trans-

mitting utilities and for real estate mortgages filed as financing state-

ments.'" The discussion in Part VIII concerning the newly created fixture

filing system under section 9-402(5) need not be repeated here.*^' Section

9-404 imposes the duty to file appropriate termination statements upon

written demand, regardless of demand in the case of consumer goods. ^^

Section 9-306(3)(a) deletes the reference to a financing statement

covering proceeds but adds the onerous requirement that the financing

statement be filed where the proceeds collateral would have required a

filing had it been original rather than second generation collateral, and

the even more onerous requirement that if the proceeds are acquired

with cash proceeds the statement must describe all types of potential

proceeds. ^^ This naturally raises the question of how the secured party

can know his debtor's reinvestment plans when the original loan or

purchase is being negotiated. ^"^

XII. Exceptions to the General Filing Requirements

Section 9-302 sets out the general filing requirement for secured

transactions and then lists various exceptions. The most far-reaching is

^''Id.

^^Id. § 26-1-9-403(3). Practitioners are accustomed to attributing an effective life of

five years and two months to financing statements because of the language of former

§ 9-403(2). They must adjust their tickler files after January 1, 1986.

'"*/d/. § 26-1-9-403(2). It is uncertain what would happen if the bankruptcy court

modified the automatic stay so that the secured party may foreclose, or if the bankruptcy

court authorized an abandonment of the collateral. Surely the eventual termination of the

bankruptcy becomes an irrelevancy at such a point.

»'M § 26-1-9-403(3), (4).

^'M § 26-1-9-403(5).

''See supra notes 49-52 and accompanying text.

«IND. Code § 26-1-9-404 (Supp. 1985).

'''Id. § 26-l-9-306(3)(a).

''''For example, assume that a lender finances a home computer system used by a

housewife in her rural tax return business and perfects by filing with the Secretary of

State. If this debtor trades the computer for a farm tractor which her husband, a farmer,

needs after January 1, 1986, the tractor, although proceeds from the sale of the computer,

would not be automatically perfected because tractors in the hands of a farmer require

a local filing in the county of the farmer's residence. In addition, if the computer were
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the new omnibus exception in section 9-302(3)(a) which includes uniden-

tified national (and international) registration or filing systems and uniden-

tified federal statutes which specify a different place of filing than would

be proper under Article 9.'^ Three other new exceptions may prove signifi-

cant. Under section 9-302(1 )(c), the assignment of a beneficial interest in

a trust is excluded.'"' It is unclear whether this exception covers all

assignments, including collateral assignments for security purposes. ^^ Farm
lenders will note with interest that "secret liens" on farm equipment costing

no more than five hundred dollars are no longer excused from filing.
^^

The unusual treatment of transmitting utilities under section 9-401(5) has

already been mentioned in Part XI.''

XIII. Default

Changes in Part Five of Article 9 are surprisingly few. The most

significant change concerns a post-default waiver of notice. Under section

9-504(3), as amended, the defaulting debtor may renounce or modify

his right to receive notice of a proposed foreclosure sale.'^ The fact

that this was not already the law is quite possibly the greatest single

misunderstanding maintained by the financing industry and by its cus-

tomers.

Regardless of whether such a post-default waiver is signed by the

debtor, the foreclosing secured party must send notice of sale"^' to "any

other secured party from whom the secured party has received . . .

written notice of a claim of an interest in the collateral. "'^^ In contrast,

under the former language of section 9-504(3), the foreclosing secured

party had to send notice of sale to ".
. . any other person who has a

security interest in the collateral and who has duly filed a financing

statement indexed in the name of the debtor in this state or who is

known by the secured party to have a security interest in the collateral.
''^^^

An automatic entitlement to notice through the mere fact of filing a

financing statement was a significant protection to other secured creditors

sold for cash and the cash were used to purchase a piano, the original filing would be

ineffective as to the proceeds because the original financing statement, although filed in

the correct office, did not describe these proceeds by type as required under amended

§ 26-l-9-306(3)(l).

'''See IND. Code § 26-l-9-302(l)(c) (Supp. 1985).

'^Id. § 26-l-9-302(l)(c).

•"Time will tell, of course, but it would make no sense to exclude from the filing

requirements a particular type of collateral (the beneficial interest under a trust) when
the basic premise of Article 9 was to invalidate secret consensual liens.

"iND. Code § 26-l-9-302(l)(c) (Supp. 1985).

'"See supra notes 78-80 and accompanying text.

""Ind. Code § 26-1-9-504(3) (Supp. 1985).

""In consumer goods cases no other notification need be given.

'"Mnd. Code § 26-1-9-504(3) (Supp. 1985).

""M § 26-1-9-504(3) (1982) (emphasis added).
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against a "give-away" sale of their common collateral. This amendment

to subsection (3) has made one significant change and preserved one

significant problem. The problem arises out of the last sixteen words

of this requirement emphasized in the above quotation. There is a question

whether the regional credit manager of a national corporation is likely

to know whether someone employed by his giant employer was once

told about a possible rival security interest. Without this knowledge, it

is doubtful that he can fulfill this notice requirement. The significant

change arises out of the substitution of written notice by other claimants

for the prior recognition that the filed financing statement itself was

sufficient notice of their interest in being notified of any proposed sale.""^

It seems reasonably clear under amended section 9-504(3) that, while

a debtor after default can waive his right to notification of sale, he

cannot waive his right to the sale itself. '^^ Also, it appears that he cannot

waive his right that the sale be commercially reasonable.'"^

Section 9-505(2) has been amended to provide a defaulting debtor

with a comparable right to renounce his ability to resist the secured

party's retention of collateral. The amendment also imposes a comparable

restriction on the foreclosing creditor's notification duties.'"^ The axiom

that comparability has its limits finds expression in this "comparable"

right. A debtor under section 9-504(3) waives notice of the disposition

but not his right to the disposition itself.'"^ The section 9-505(2) debtor

may be able to waive both.'°^

'"^Surely all who have duly filed financing statements describing the collateral in

question are entitled to notice. There is no reason to restrict notice of the pending sale

to those who have sent the foreclosing party a written notice of rival claim, timely received.

The words "received" and "written notice" strongly suggest that the rival's mere perfection

by filing will not suffice as the requisite written notice. It almost appears necessary for

each secured party to mail copies of his filed financing statement to all others he discovers

when he filed. If such action is necessary, it is unclear what he must do about those who
file after he does. Curiously, the new, and soon to be controversial, wording imposes no

limit on the duration of the written notice. The Code does not indicate whether the

purchase money notification sent pursuant to § 9-312(3) will suffice if the proposed sale

is by some other secured party who received a copy of that notice almost five years

before. A heavy policing burden has been placed on each secured creditor: the burden

of attempting to notify all rival secured parties of the obvious fact that he (or it) would

like to be notified of any disposition of the common collateral.

'"^ND. Code § 26-1-9-504(3) (Supp. 1985).

'"^Much case law has now accumulated concerning how much public notice is necessary

to make the "public sale" a fair one and the corresponding publicity a secured party

need provide for a private sale. For a discussion of various issues arising under this

section, see Quinn, Uniform Commercial Code Commentary and Law Digest 9-321 and

59-405 (1978 & Supp. I 1985).

""IND. Code § 26-1-9-505(2) (Supp. 1985).

"''Id. § 26-1-9-504(3).

'"^Ind. Code § 26-1-9-505(2). The critical wording in amended § 9-505(2) is "if he

has not signed, after default, a statement renouncing or modifying his rights under this
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XI\'. MiSCELL.AJsEOUS

Section 2-702, which governs the seller's right to cancel a credit sale

to an insolvent, has received a boost in effectiveness by the deletion in

section 2-702(3) of the words "or lien creditor." •' Under former section

2-702(3), the seller's right to reclaim is "subject to the rights of a buyer

in ordinary course or other good faith purchaser or lien creditor.''

The most prevalent lien creditor today is the trustee in bankruptcy (or

a Chapter 11 debtor-in-possession). This change should significantly

reduce the scope of the exception to the credit seller's cancellation

capacity. The elimination of "contract right" as a concept has required

the term "account" to be redefined in the present and future tense,

i.e., amounts due or to become due. - Fine tuning under section 9-

318(4). which deals with the assignment of accounts, correspondingly

broadens the coverage to include amounts not yet fully earned by per-

formance. •- This subsection does attempt to end the account debtor

practice of barring assignments indirectly by requiring the account debt-

or's consent.

XV. The Preservation of Ixdl\xa \\-vrl\tion's

As a whole, Indiana's heterodox variations have been preserved under

the 1985 amendments to the UCC. The following provisions represent

continuing departures from the 19"2 Official Text:

1. Indiana's most significant departure from the uniform act is probably

to be found in section 9-30"{l). dealing with buyers of encumbered

goods in the ordinary course of business. This exception is pre-

served.

2. Section 9-402(2)(c) allows a secured party to file a financing statement

signed only by the secured party if so authorized by the debtor in

the security agreement. This provision has survived the amend-

ments. '

3. The "secret lien" on farm machinerv under section 9-30"(2) had a

subsection." Arguably, rhe debtor's right to resist retention of collateral as a substitute

for foreclosure through sale is a right granted to the debtor under this subsection separate

from his right to receive notice of the secured panies" proposal. Note also the convoluted

wording of § 9-501(3).

Id. § 26-1-9-501(3).

Id. § 26-1-2-702(3) (Supp. 1985).

Id. (emphasis added).

'See id. § 26-1-9-106. See also supra notes "l-"2 and accompan\ing text.

"IsD. Code § 26-1-9-318(4) (Supp. 1985).

"V</. § 26-1-9-30^(1).

•Id. § 26-l-9-402(2Kc).
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$500 rather than a $2,500 maximum.'"^ Farm equipment has been

removed from the subsection entirely."^

4. Section 9-312(4) provided a fifteen-day rather than a ten-day period

within which to perfect a purchase money security interest. The

fifteen-day period is preserved."^

XVI. Transition Period

Sections 42 through 47 of Senate Enrolled Act No. 108 adopt most

of Article 11. The effective date is January 1, 1986."'^ While prior

transactions under the Act remain valid and perfected after January 1,

1986, they will thereafter be subject to the new Act for purposes of

termination, enforcement, and the like.'^° As an example of how this

abstract statement is transformed into a particular application, consider

the matter of after-acquired collateral. Under new section 11-105(2),

after-acquired property which would have attached as late as December

31, 1985, pursuant to an old act security interest, will not attach on or

after January 1, 1986, unless the perfection fiHng was consistent with

new Act requirements.'^' Under new section 11-105(1), the sixty-day grace

period for renewing financing statements after the five-year duration has

expired will not be available after January 1, 1986.'- Note also the

December 31, 1988 deadline in section 11-106,'23 and the July 1, 1986

"springing fixture filings" provision under section 11-105(4).'^'^

XVII. Conclusion

This short article can do little more than identify the most significant

changes in the UCC made by the 104th General Assembly. Future authors,

it is hoped, will focus in depth on these changes to offer guidance

to the courts. Article 9 was by far the most innovative of the nine

''''See id. § 26-1-9-307(2) (1982).

'''Id. § 26-1-9-307(2) (Supp. 1985).

'""Id. § 26-1-9-312(4).

""The effective date and transition provisions of Public Law 93-1985, by which the

1972 amendments to the U.C.C. were adopted, are not considered a part of the Official

Code.

'-"The UCC approach under which old act transactions become subject to the new-

act for purposes of termination, enforcement, and the like is quite unlike the bankruptcy

statutes which establish that pending bankruptcy cases filed before October 1, 1979, are

still being conducted under the superseded "Bankruptcy Act" rather than the current

Bankruptcy Code.

'^'Pub. Law No. 93-1985, Senate Enrolled Act 108, § 44(2).

'"/d/. § 44(1).

^'Ud. § 45(1), (2).

'-'Id. § 44(4).
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articles comprising the UCC when it was originally proposed in the early

1950's. The 1%2 Official Text (Indiana's former statute) served the

public quite well over the years, but the accumulated experience of the

various states revealed various problem areas, particularly in Article 9.

The 1972 Official Text reflected the combined efforts of the National

Conference of Commissioners on Uniform State Laws and the American

Law Institute to update Article 9, with incidental amendments to other

articles only when necessary for the sake of consistency. Because all

major commercial states, most of Indiana's neighbors, and over four-

fifths of all American jurisdictions have now adopted the 1972 Official

Text, Indiana's adoption of this text is most welcome. This article ends

with a caveat: the general public and the typical commercial enterprise

will assume that nothing of consequence flows from this "rewriting"

of an existing statute. The responsibility rests with the practitioners and

house counsel to analyze these changes in the context of each particular

enterprise and make such changes in forms and procedures as the cir-

cumstances warrant. Those who fail to do so will be left behind.


