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The Chief Justice on Capitol Hill: Extending
the humphrey-ha wrings model
Gerard N. Magliocca*
There is a growing feeling, reflected by the urge to hold this Conference, that
relations between Congress and the federal courts are terribly strained. In a
recent Wall Street Journal column, Justice Sandra Day O'Connor expressed
concern about legislative assaults on judicial independence and stated that "the
breadth and intensity of rage currently being leveled at the judiciary may be
unmatched in American history." During prior periods of interbranch tension,
2
however, federal judges were impeached on partisan grounds, the appellate
3
jurisdiction of the Supreme Court was sharply restricted, and Congress enacted
(or threatened to enact) statutes to pack the courts and override judicial
4
resistance. Since nothing even close to these dramatic acts is being considered
nowadays, Justice O'Connor's alarm about overt hostility towards the courts is
1

5

almost certainly unwarranted.
Nonetheless, all is not well between the legislative and judicial branches.
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While Congress and the Supreme Court are getting along just fine, federal district
and circuit judges are facing unprecedented burdens created by congressional
neglect. As one judge told me in a private conversation, the courts can write
opinions identifying flaws in federal statutes or administrative procedures that
cry out for a legislative remedy, but the question

is

whether anyone in Congress

6

reads them. When the Justices speak, everybody listens. When a few federal
judges out of hundreds raise issues, though, their views often cannot break
7
through the din of public discourse. The modern threat to judicial independence
comes more from congressional inaction than from the familiar danger posed by
legislative action to control the courts.
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8
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affirmances in most cases because it lacked the resources to do more.
next (and, for all practical purposes, final) level of review for asylum
applications is in circuit courts, the Board's emasculation created an avalanche
immigration asylum appeals.

For one novel idea on what could be done about

6.

Questions to Congress, 101

Nw. U. L. REV.

1

this, see

Amanda

Frost, Certifying

(2007) (arguing that courts should be able to certify

questions on ambiguous statutory issues to Congress and get a clarification before issuing a final
decision).
7.

The inability of judges to get their concerns heard is exacerbated because there are many

more of them than there used to be (particularly when compared to the nineteenth century), and thus
the

power of each individual judge

constitutional
that

it is

is

Moreover, the

diluted.

and statutory authority of the federal courts is much greater than before, which means

was

the case

when

federal

power

to a discrete set of topics.

See Robert Barnes, ChiefJustice Urges Pay Raise for Judges: Court 's Viability at Stake,

Roberts Says,

WASH. POST,

Jan.

that "the failure to raise judicial
to

wider public

easier for judicial concerns to get lost in the shuffle than

was confined
8

to reach the

1,

2007,

at

A3

(quoting Chief Justice John Roberts's assessment

pay" has "reached the level of a constitutional

undermine the strength and independence of the federal judiciary"). Article

crisis
III,

and threatens

Section

1

of the

Constitution tries to secure judicial independence by prohibiting Congress from reducing judicial
salaries.

See U.S. Const,

art. Ill,

§

1

(stating that judges shall get "a

Compensation, which

shall

not be diminished during their Continuance in Office"). Nothing requires Congress to raise their

pay to keep up with

inflation,

however, even though a decline

in the real value of judicial salaries

over time presents a similar problem.
9.

See Board of Immigration Appeals: Procedural Reforms to Improve Case Management,

67 Fed Reg. 54,878 (Aug. 26, 2002) (codified
10.

See David S Udell

University

.

at 8

C.F.R.

pt. 3).

& Rebekah Diller, Access to the Courts: An Essayfor the Georgetown

Law Center Conference on the Independence of the Courts, 95 GEO. L.J.

(2007); see also Iao

v.

127,

1

148-49

Gonzales, 400 F.3d 530, 534-35 (7th Cir. 2005) (blasting the "[a]ffirmances

by the Board of Immigration Appeals
boilerplate opinion").

1

either with

no opinion or with a very

short, unhelpful,

2008]

THE CHIEF JUSTICE ON CAPITOL HILL

of new cases that

come

no record or analysis

directly

301

from a single immigration judge and often have

to examine.

11

Across the ideological spectrum, circuit judges are using the most pointed
language they can to expose this sorry state of affairs and seek relief from
12
Congress or from the Executive Branch. In the Seventh Circuit, Judge Richard
Posner says "the adjudication of these cases at the administrative level has fallen
13
In a similar vein, the Ninth
below the minimum standards of legal justice."
Circuit recently said that it was being asked to review "a literally
14
while the Third
incomprehensible opinion by an immigration judge (IJ),"
Circuit said in another case that "[t]he tone, the tenor, the disparagement, and the
sarcasm of the IJ seem more appropriate to a court television show than a federal
15
court proceeding."
In spite of these emphatic statements from the bench and
a report from the Judicial Conference pleading for help, no action is being taken
to ease this burden that effectively turns circuit courts into an arm of the
16
Executive Branch.
Something must be done to raise the profile of the challenges facing the
federal courts, and my suggestion is that Chief Justice John Roberts should be
asked to testify on a regular basis before Congress in his capacity as head of the
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he would be ideally positioned to present
the concerns of his Article III colleagues and to take questions about those points
in a manner that is bound to attract plenty of media attention. Furthermore, there
is an established model for this kind of hearing in the testimony that the
Chairman of the Federal Reserve Board gives to Congress under the provisions
18
Extending this system to the Chief Justice
of the Humphrey-Hawkins Act.
would improve the dialogue between Congress and the courts while spurring
19
action on matters of mutual concern.
Twice a year, the Federal Reserve Chairman is required to testify to the
Senate and House Banking Committees on the state of monetary policy. Since
its inception in the 1970s as a way to lift the veil of secrecy from the central
bank, these "Humphrey-Hawkins" hearings have become a much-anticipated
event in financial circles because the Chairman's prepared statement offers
20
The hearings also allow
useful insights into his views on the economy.
members of Congress to question the Chairman and express their concerns about
interest rates or other financial matters while letting the Federal Reserve give its
views on the fiscal or regulatory issues that fall within Congress's authority.
Naturally, there are informal ground rules on what topics are appropriate for
discussion. The Chairman usually declines to answer questions that: (1) are
highly partisan; (2) deal with subjects under the jurisdiction of the Treasury
Department such as exchange rates; or (3) ask if interest rates are going up next
21
month.
Despite these restrictions and the frequent mumbling of Alan
Judicial Conference.

In that forum,

17.
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Greenspan, this process has been quite successful in getting Congress and the
Federal Reserve to share information and improve the transparency of monetary
affairs.

While the Federal Reserve Chairman

is

not a constitutional officer, his role

analogous to the Chief Justice because each stands at the head of a powerful
public institution that is independent from political control. Indeed, the Federal
Reserve is sometimes described as the "fourth branch" of government because
22
Of course, one
its autonomy is now settled as a constitutional custom.
Federal
Reserve
was
created
by statute and hence the
difference is that the
Chairman can be compelled to appear as a witness. By contrast, separation-ofpowers principles almost certainly prohibit Congress from forcing the Chief
Justice to testify. Another relevant distinction is that while the Chairman only
holds one vote on the Federal Reserve Board, in practice he runs monetary policy
and can be held accountable by Congress for any statements he makes on that
subject. The Chief Justice, on the other hand, does not run the federal judiciary
(he does not even run the Supreme Court), thus he cannot make binding pledges
in any testimony he may give.
Nonetheless, these distinctions do not undermine the central point, which is
that if the Chief Justice testified in manner similar to the Humphrey-Hawkins
model, it could improve relations between the branches. There is ample
precedent for sitting Justices to provide voluntary testimony to Congress. In
recent years, one or two Justices have come before a House subcommittee to
23
explain the details of the Court's budget request.
During those hearings, the
Justices do take questions about the Court, although they are usually not asked
about the rest of the judiciary. And earlier this year, Justice Kennedy testified
on a wide range of matters, including judicial salaries, before the Senate
24
Judiciary Committee.
While these adhoc exchanges are useful and serve to
educate the public, a more regular and formal arrangement would be better,
especially if that process focused on the concerns of district and circuit courts.
If the Chief Justice were willing to take on the task of testifying before
Congress, there would, of course, have to be limits on what he could be asked.
Just as the Federal Reserve Chairman does not discuss future decisions on
interest rates, the Chief Justice should not be expected to give his views on
upcoming cases or provide opinions on pending legislation.
Judicial
confirmation hearings provide a template as to how far the question-and-answer
is

22. See, e.g. Bernard Shull, The Fourth Branch: The Federal Reserve' s Unlikely
To Power and Influence (2005). By a constitutional custom, I mean a practice that is so
,

Rise
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is,
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and private actors and
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While members could

certainly ask the Chief Justice about
example, television coverage of oral arguments), all
participants should bear in mind that he would be appearing in his role as head
of the Judicial Conference speaking for the judiciary as a whole, not in his
25
capacity as the head of the Court speaking on behalf of the Justices.
While Humphrey-Hawkins provides a sound process for the questioning of
the Chief Justice, the substance of his statement would present more difficult
issues. Critics might argue that among the diverse membership of the federal
courts there is no consensus on anything except wanting more money. Likewise,
there would be a concern that federal judges should not lobby Congress because
that would create a conflict of interest if any desired statutory changes are later
attacked on constitutional grounds in subsequent litigation. The answer to both
the Chief Justice should use his appearance as a bully pulpit
points is the same
to expose concerns that are shared by colleagues, but should not endorse any
26
This way, conflict-of-interest claims can be avoided, and it
specific solutions.
would be easier for the Chief Justice to forge a consensus, in consultation with
the chief judges of each circuit or any other body of the Judicial Conference he
might want to convene, on appropriate subjects for his testimony.
In sum, we face a subtler problem in congressional-judicial relations than
was true during the intense confrontations of the past. Instead of restraining the
excesses of judicial review and legislative action, we need to prod both sides into
taking more action to prevent the slow decay of judicial independence. The
regular appearance of the Chief Justice on Capitol Hill could help achieve this
end and open a new era in interbranch dialogue.
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