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Introduction: Some References Used in This Article

This Article highlights the major tax developments that occurred through the

calendar year of 2009. Whenever the term "GA" is used in this Article, such

term refers only to the 1 16th Indiana General Assembly. Whenever the term

"Governor" is used in the Article, such term refers only to the Governor of

Indiana who was serving in office during the 116th General Assembly.

Whenever the term "Tax Court" is referred to in this Article, such term refers

only to the Indiana Tax Court. Whenever the term "DLGF" is used in this

Article, such term refers only to the Indiana Department of Local Government

Finance. Whenever the term "IBTR" is used, such terms refers only to the

Indiana Board of Tax Review. Whenever the term "SBTC" is used in this

Article, such term refers only to the Indiana State Board ofTax Commissioners.

Whenever the term "Department" is used, such term refers only to the Indiana

Department of State Revenue. Whenever the term "IC" or "Indiana Code" is

used, such term refers only to the Indiana Code in effect at time of the

publication of this Article. Whenever the term "ERA" is used, such term refers

only to an Indiana Economic Revitalization Area. Whenever the term "CAGIT"
is used, such term refers only to the Indiana County Adjusted Gross Income Tax.

Whenever the term "COIT" is used in the Article, such term refers only to the

Indiana County Option Income Tax. Whenever the term "LOIT" is used in this

Article, such term refers only to the Local Option Income Tax. Whenever the

term "lEDC" is used, such term refers only to the Indiana Economic
Development Corporation. Whenever the term "CEDIT" is used, such term

refers only to the Indiana County Economic Development Income Taxes.

Whenever the term "lEDIT" is used, such term refers only to the Indiana

Economic Development Income Tax. Whenever the term "BMV" is used in this

Article, such term refers only to the Indiana Bureau of Motor Vehicles.

Whenever the term "IRC" is used, such term refers only to the Internal Revenue

Code which is in effect at the time of the publication of this Article. Whenever
the term "AOPA" is used in this Article, such term refers only to the Indiana

Administrative Orders and Procedures Act. Whenever the term "CBTCPR" is

used, such term refers only to the County Board of Tax and Capital Projects.
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Whenever the term "PTABOA" is used in this Article, such term refers only to

a Property Tax Assessment Board of Appeals.

I. Indiana General Assembly Legislation

The 1 16th GA passed several pieces of legislation affecting various areas of

state and local taxation including property taxes, sales and use taxes, state

income taxes, and local taxes.

A. Property Tax

The GA enacted a variety of changes to property tax legislation. But most

of the amendments to the property tax laws are technical, and it takes an

individual knowledgeable about property taxes to fully understand these

amendments.

The GA made some minor administrative adjustments to the type of

information that must be included on a sales disclosure form. The GA amended
IC 6-1.1-5.5-5 to require that the sales disclosure form must include whether or

not the transferee is using the form to claim one or more deductions under IC 6-

1 . 1-12-44.^ The GA further amended the statute to require that, if the transferee

uses the sales disclosure form to claim a standard deduction under IC 6-1. 1-12-

37, the sales disclosure form must include sufficient instructions to permit a party

to terminate that standard deduction.^ The GA also amended IC 6-1.1-12-

43(c)(2) to reflect this requirement.^

The GA also provided the county auditor additional power to terminate

deductions if a taxpayer fails to comply with certain requirements. The GA
amended IC 6-1.1-12-17.8 to give the county auditor discretion to terminate a

deduction under IC 6-1.1-12-37 for assessment dates after January 15, 2012, if

the individual seeking a deduction failed to comply with IC 6-l.l-22-8.1-b(9)

before January 1, 2013."^ In order to terminate the deduction, the county auditor

must mail notice ofthe termination to the last known address ofthe person liable

for the property tax or to the last known address ofthe most recent owner of the

property.^ The GA also amended the statute to require an individual who has

become ineligible for the standard deduction under IC 6-1.1-12-37 to notify the

auditor of that ineligibility.^ The GA further amended the statute to allow

cooperative housing corporations to continue to receive a deduction under IC 6-

1.1-12-37 for the current calendar without filing a statement if the cooperative

housing corporation continues to remain eligible for the deduction. ' Along the

same line, the GA amended the statute to allow an individual who was eligible

1. 2009 Ind. Acts 727.

2. Id

3. Mat 737.

4. Id at 728.

5. Id

6. Id

7. Id at 730.
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for a homestead credit to remain eligible without filing a statement to that effect.^

But the law gave the county auditor discretion to terminate the deduction for

assessment dates after January 15, 2012, if a new statement is not filed.^ The

deduction may be reinstated if the taxpayer provides proof that the taxpayer is

eligible.^'

The GA amended IC 6-1.1-12-37 to change the definition of homestead in

order to limit it to an individual's principal place ofresidence located in Indiana,

which the individual owns, is buying on contract, or is entitled to occupy as a

tenant-stockholder.
'

' TheGA further amended the statute to specifically exclude

property owned by corporations, partnerships, LLCs, or other entities not

described in the primary definition. ^^ The GA also amended the statute to require

taxpayers to file a statement to claim the deduction.'^ This statement must

include the parcel number, city, town or township, name ofany other location of

property owned by the applicant or applicant's spouse, applicant's name, and last

five digits of applicant's or applicant's spouse's social security number.
'"^

Furthermore, the GA amended the statute to require the taxpayer to notify the

auditor of any change in the property's use that would effect the property's

eligibility for the deduction.'^ Finally, the GA amended the statute to require the

DLGF to provide county auditors with access to the homestead property

database.
^^

The GA amended IC 6-1 . 1-22-8. 1 to require the county treasurer to send the

taxpayer an explanation ofthe homestead credit under IC 6- 1 . 1 -20.4 and 6-3.5-6-

13.'^ The GA further amended the statute to require the county treasurer to

provide the taxpayer with a statement that must be returned by the taxpayer to the

county auditor with the taxpayer's verification of eligibility for the homestead

credit. ^^ Failure to comply on the part of the taxpayer could result in the loss of

the credit. ^^ The GA also amended the statute to allow this notice to be sent by
electronic mail ifthe county adopts an authorizing ordinance.^^ In order to allow

this to occur, the GA further amended the statute to require the DLGF to create

a form to implement and explain the electronic mail option.^

^

On a minor note, the GA amended IC 6-1.1-22-9.7 to change the term

8. Id.

9. Mat 731.

10. Id.

11. Mat 731-32.

12. Mat 732.

13. Mat 733.

14. Mat 733-34.

15. Mat 734-35.

16. Mat 735.

17. Mat 743.

18. Mat 744-45.

19. Mat 745.

20. M at 746.

21. Mat 746-47.
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"checking account" to "account of the taxpayer that is held by a financial

institution" throughout the statute.^^

Further, the GA amended IC 6-1.1-22.5-6 to allow the transmission of

provisional statements of the county auditor via electronic mail.^^ Along the

same line, the GA amended IC 6- 1 . 1 -22.5-8 to require that provisional statements

include a checklist that shows all homestead credits and property tax

deductions.^"* The GA further amended the statute to require the county auditor

to include information in the provisional statement explaining the penalties a

taxpayer could face for failing to update the taxpayer's information if a credit or

deduction no longer applies.
^^

The GA passed new legislation that requires a taxpayer to make a payment

of the additional taxes owed within thirty days if a property is not eligible for a

deduction.^^ This new legislation also requires each county to establish a non-

reverting land fund into which these payments will be deposited.^^ Funds

deposited into the non-reverting land fiind should be treated as miscellaneous

revenue and cannot be considered in the budget for the county auditor.
^^

The GA also passed new legislation that provides an owner of a model

residence with a deduction of fifty percent of assessed value of the model

residence as of the 2008 assessment date.^^ The property owner must file a

statement with the county auditor in order to claim this deduction.
^^

Moreover, the GA amended IC 6-1.1-4-4 to provide that for the "general

assessment that begins after July 1,2010, the assessed value ofreal property shall

be based on the estimated true tax value of the property on the assessment date

that is the basis for taxes payable in the year following [reassessment]."^^

Similarly, theGA amended IC 6-1 . 1-4-4.5 to provide that "[f]or assessment dates

after December 31, 2009, an adjustment in the assessed value of real property

under [IC 6-1.1-4-4.5] shall be based on the estimated true tax value of the

property on the assessment date."^^ The GA amended IC 6-1.1-4-13.6 to set a

deadline ofMarch 1 ofeach year for the Property Tax Board ofAppeals to hold

a hearing on a county ' s general reassessment.^^ The GA also amended 6-1.1 -4-22

to require that a notice of assessment must include a notice alerting taxpayers of

the opportunity to appeal an assessment.^"^

22. Id. at 750-56.

23. Id at 751.

24. Id at 758.

25. Id at 758-59.

26. Id at 762.

27. Id

28. Mat 763.

29. Mat 1729.

30. Id at 1730.

31. Id at 1363-64.

32. Mat 1364-65.

33. Mat 1365.

34. Id at 1366.
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With regard to tangible personal property, the GA amended IC 6- 1 . 1 - 1 5- 1 to

require a taxpayer to file a notice to obtain review of tangible personal property

by the county board no later than May 10 or forty-five days after the tax

statement is mailed by the county treasurer regardless of whether or not the

assessing official changed the assessment.^^

Finally, the GA amended IC 6-1.1-22-8.1 to require the county treasurer to

include an explanation that a property tax appeal "requires evidence relevant to

the true tax value of the taxpayer's property as of the assessment date."^^

B. Sales and Use Tax

The GA made a number of minor changes to the Indiana Code with regard

to Indiana's sales and use taxes. The GA made some changes to ensure that

Indiana complied with the Streamlined Sales and Use Tax Agreement ofwhich

Indiana is a full member, while other changes were administrative in nature.

With regard to the Streamlined Sales and Use Tax Agreement, the GA
changed the sales tax definition of "gross retail income" to coincide with the

Agreement.^^

The GA also amended IC 6-2.5-3-6 to make watercraft that are documented

vessels and registered with the Coast Guard subject to the use tax.^^

The GA amended IC 6-2.5-5-8 to require that aircraft lease revenue must

equal 7.5% ofthe value ofthe aircraft, but ifthe leased aircraft is predominately

used in public transportation, it is exempt from the sales tax.^^ This provision

applies retroactively to January 1, 2008."^^

The GA also amended IC 6-2.5-5-13 to provide a sales tax exemption for

cable equipment used at a headend or similar facility operated by a person

furnishing video services."^^

In addition, the GA amended IC 6-2.5-5-18 and 6-2.5-5-19.5 to allow for a

sales tax exemption for glucose-monitoring equipment and devices whether or

not the items are prescribed for the patient."*^ The GA also repealed the sales tax

exemption for media production expenditures."^^

In an effort to take advantage ofnew technology, the GA amended IC 6-2.5-

6-1 to require retailers that register as retail merchants after December 3 1 , 2009,

to file returns and remit sales and use tax payments through the Department's

online tax filing system (INtax).'^'* Along this same line, the GA amended IC 6-

35. Id. at 1367.

36. Id. at 1374-75.

37. Id at 2468-70.

38. Id at 2470.

39. Id at 2472.

40. Id

41. Id at 2473-74.

42. Id at 2474-75.

43. Id at 2855.

44. Id at 2476.
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2.5-7-10 to require taxpayers that collect prepaid sales tax from motor fuel

retailers to make their semi-monthly remittance and reporting of sales and use

taxes through the Department's electronic filing system."^^

The GA added IC 6-2.5-6-17 to require a retail merchant that is a consignee

to collect and remit the sales tax based on the gross retail income of the

consignment sale."^^

In an effort to both encourage alternative fuel use and offer the State Budget

Agency some flexibility, the GA amended IC 6-2.5-7-5 to eliminate the $1

million annual cap on the E85 deduction that may be claimed and allow the State

Budget Agency to determine the amount ofthe annual cap."*^ The statute requires

the agency—^before August 1 of each year—^to estimate whether there are

sufficient funds available to provide the deduction and, if there are not, the

program can be suspended for the subsequent calendar year."^^ The E85
deduction will be granted only for retail sales occurring from January 1 through

March 3 1 of a calendar year."^^ The State Budget Agency has authority to

suspend the deduction during the reporting period if it is determined that

sufficient funds are not available.^^

In an effort to offer the state some flexibility, the GA amended IC 6-2.5-7-14

to require the Department to adjust the prepaid sales tax rate for gasoline semi-

annually, and more often than semi-annually, if the average retail price of

gasoline changes by more than twenty-five percent from the last determination.^^

The amended statute further provides that the calculation for such adjustment to

the prepayment rate will be based on eighty percent ofthe average price instead

of ninety percent of the average price of gasoline before all taxes.^^

The GA amended IC 6-2.5-11-10 to require the Department to provide

notification of a sales tax rate change at least thirty days in advance of the

change. ^^ If sufficient notice is not provided, or the seller cannot be liable for

failure to collect at the new rate.^"* The law provides an exception if the seller

fraudulently fails to collect at the new rate.^^

The GA amended IC 6-2.5-12-15 to require the sourcing of Internet access

and telecommunications ancillary services to the customer's place of primary

use.^^ The GA also amended IC 6-2.5-13-1 to make permanent the sourcing of

floral wire delivery orders to the florist that takes the original order by

45. Mat 2477.

46. /J. at 718.

47. See id. at 1546.

48. Id. at 1546-47.

49. See id

50. Id

51. Id at 247S.

52. Id

53. Mat 2479-80.

54. Id

55. Mat 2480.

56. Id



2010] TAXATION 1005

eliminating the sunset provision in current statute
57

C Adjusted Gross Income Tax

During 2009, the GA clarified a number of issues with regard to Indiana's

adjusted gross income tax. The GA amended IC 6-3-1-3.5 to provide certain

items ofincome be included within Indiana adjusted gross income in areas where

the Indiana Code is decoupled from the IRC.^^ Items now required to be added

back into adjusted gross income include the following: unemployment

compensation excluded from federal gross income; the amount of income

excluded from income for the discharge of debt on a qualified principal

residence; income from the deferral of income arising from business

indebtedness discharged in connection with the reacquisition after December 3 1

,

2008; income attributed to bonus depreciation for restaurant property and retail

improvements; income excluded for qualified disaster assistance property;

income attributable to Section 179C to expense costs for refinery property;

income attributable to expensing film or television production; and income ofany

taxpayer that treated a loss from the sale or exchange of Fannie Mae or Freddie

Mac as an ordinary loss.^^ These changes were to be applied retroactively to

January 1,2009.^^

The GA enacted a statute to provide an income tax deduction for property

taxes paid in 2009 that would have been payable in 2008 ifthe property tax bills

had been issued in a timely manner.^^ This measure was also to be applied

retroactively to January 1, 2009.^^

The GA amended IC 6-3-1-1 1 to define the IRC for purposes of the Indiana

Code to be the IRC in effect on February 17, 2009.^^ This measure was also to

be applied retroactively to January 1, 2009.^"^

The GA amended IC 6-3-1-34.5 to provide that "a listed property trust or

other foreign real estate investment trust that is organized in a country that has

a tax treaty with the United States Treasury Department governing the tax

treatment of these trusts" is not a "captive real estate investment trust" for

purposes of the real estate investment trust add back.^^ This was a technical

change, and was to be applied retroactively to January 1, 2008.^^

The GA added a definition of a "pass through entity" for purposes of the

57. Mat 2483.

58. See id. at 57-69.

59. Mat 2467-88.

60. Mat 2483.

61. See id. at 2500-01,

62. Mat 2500.

63. Mat 2501.

64. M
65. Mat 2502.

66. See id.
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adjusted gross income tax.^^ This measure was also to be applied retroactively

to January 1,2009.^^

The GA amended IC 6-3-2-2 to clarify that income derived from a pass

through entity shall be treated "as if the person, corporation, or pass through

entity that received the income ha[s] directly engaged in the income producing

activity" in Indiana.^^ This measure was also to be applied retroactively to

January 1,2009.^^

The GA amended both IC 6-3-2-2.5 and 6-3-2-2.6 to provide that the federal

provision for a corporation or person with a net operating loss that is carried back

by a qualified small business shall be limited to two years instead of five years

and the carry back for a qualified disaster loss shall be limited to five years.^^

These measures were also to be applied retroactively to January 1, 2009.^^

The GA also amended IC 6-3-2-8 and 6-3-3-10 to delete the definition of

"pass through entity" as it applied to the enterprise zone employee tax deduction

and the enterprise zone employer tax credit because the term has been defined in

IC 6-3-1-35.'^ These measures were also to be applied retroactively to January

1,2009.''

The GA enacted a statute to provide an income tax deduction for a solar-

powered roof vent or fan.'^ The maximum deduction is limited to $1,000 per

taxpayer per taxable year. This measure was also to be applied retroactively to

January 1,2009.'^

The GA amended IC 6-3-2-10 to require that the amount ofunemployment
compensation excluded from federal gross income be added back into an

individual's adjusted gross income when calculating the Indiana tax deduction

for unemployment compensation.^' This measure was also to be applied

retroactively to January 1, 2009.'^

The GA amended IC 6-3-3-12 to define the term "contribution" for purposes

of the 529 education savings plan tax credit in order to exclude bonus points

credited to the owner's account for purchases made.'^ The term was also defined

in a manner that excluded money transferred from other qualified tuition

programs under Section 529 of the IRC.^^

67. See id. at 2503.

68. Id.

69. Id.

70. Id

71. Mat 2509- 12.

72. Mat 2509, 2511.

73. 5ee /J. at 2514, 2517.

74. Mat 2514, 2517.

75. See id. at 2515.

76. Id

11. Mat 2515-16.

78. Mat 2515.

79. Idd.il'il^.

80. M
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The GA amended IC 6-3-4-8.1 to require any registered entity withholding

employees' wages after December 31, 2009 to remit and report withholding

payments through the Department's online tax filing program.^'

Finally, the GA amended IC 6-3-4-8.2 to impose the same withholding

requirements for winnings at a horse racing casino that are in place for

withholding on winnings at a riverboat casino.
^^

D. Income Tax Credits

The GA passed legislation that clarified the application ofcertain tax credits,

granted some new opportunities for tax credits, and eliminated the availability of

some tax credits.

The GA amended IC 6-3.1-4-2 to provide a taxpayer with an alternative

method of claiming the qualified research expense credit.^^

The GA also extended the Hoosier Business Investment Tax Credit to

December 31, 2013.^"^ This tax credit would have otherwise expired on

December 31, 2011.^^

The GA amended IC 6-3.1-29-19 and enacted IC 6-3.1-29-20.7 to authorize

the Indiana Finance Authority (IFA) to purchase tax credits awarded to a

taxpayer that has sold synthetic natural gas to the IFA.^^ The IFA may pay the

taxpayer for the credits over a twenty-year period.
^^

The GA enacted a statute that provides an income tax credit for contributions

to any scholarship-granting organization participating in a school scholarship

program. ^^ The credit applies to contributions made in taxable years beginning

after December 3 1 , 2009, and the total amount of credits that may be awarded in

a fiscal year may not exceed $2.5 million.
^^

The GA amended IC 6-3.1-31.9-1 to include vehicles that operate on ultra-

low sulfur diesel or biodiesel fiiel within the scope ofthe Hoosier alternative fuel

vehicle manufacturer income tax credit.^^ The GA also addressed the ftiel

vehicle manufacturer income tax credit by amending IC 6-3.1-3 1 .9-2 to limit the

credit for the manufacture ofalternative ftiel vehicles to passenger cars and light

trucks with a gross vehicle weight of 8500 pounds or less.^'

Finally, the GA amended IC 6-3.1-32-9 to limit the maximum amount of

media production tax credits that may be allowed in a state fiscal year to no more

81. Mat 2523.

82. Id. at 2523-24.

83. Id. at 2525.

84. Mat 2525-26.

85. M
86. Id at 2526-28.

87. Id at 2528.

88. See id at 2528-30,

89. Id at 2530.

90. Mat 2530-31.

91. Mat 2531.
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than $2.5 million.^^

E. Local Taxation

1. Local Option Income Tax.—The GA amended IC 6-3.5-1 . 1 , 6-3.5-6, and
6-3.5-7 to provide that the budget agency shall certify the local option income tax

distributions to counties instead of the Indiana Department of Revenue.^^

In a non-code provision, the GA provided that in 2009, a county may adopt

an additional COIT rate at any time before November I, 2009.^"^

The GA enacted IC 6-3.5-1.1-1 1.5, 6-3.5-6-18.6 and 6-3.5-7-16.5 to require

a county auditor to distribute funds from the CAGIT no more than ten days after

the county treasurer receives these funds from the state in order to address an

emergency situation.^^

2. Marion County Auto Rental Tax.—The GA amended IC 6-6-9.7-7 to

allow Marion County to increase the supplemental auto rental excise tax by two
percent after January 1,2013, and before March 1,2013, and deposit the revenue

from the increase in the sports and convention facilities operating fund.^^

F. Inheritance and Estate Tax

In an effort to provide the Department with more time to collect the

inheritance tax, the GA amended IC 6-4. 1-8-1 to extend the lien that attaches at

the time of the decedent's death from five years to ten years.^^ The lien is

released when the inheritance tax is paid or it is determined that no inheritance

tax return is required to be filed.^^

The GA also amended IC 6-4. 1-8-5 to require the person making payment to

an estate because of a personal injury occurring before the decedent's death to

notify the Department.^^ The notification must be made within ten days of the

payment of the damages. *^^

Finally, the GA added a provision to IC 6-4. 1 - 1 0- 1 to provide that interest on

an inheritance tax refund claim will not be paid until ninety days after the later

ofthe date the refund claim is filed or the inheritance tax return is received by the

Department. ^ ^' The previous law required interest to be paid ninety days after the

reftmd claim was filed.
^^^

92. Id.

93. /J. at 2534-64.

94. Mat 2862.

95. Mat 336-37.

96. Mat 2589.

97. Id. at 2564.

98. M
99. Id at 1448.

100. Id

101. Mat 2565.

102. Id
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G. Financial Institutions Tax

The GA amended the definition of adjusted gross income for the financial

institutions tax under IC 6-5.5-1-2 to provide that certain income be added back

to correspond to the decoupling from the IRC.^^^ This measure was to be applied

retroactively to January 1, 2009.^^"^

H. Vehicle and Gasoline Excise Taxes

1. Gasoline Tax.—The GA amended IC 6-6-1 . 1 -606.5 to provide relieffrom

the tax "if a shipment of gasoline is legitimately diverted from the represented

destination state after the shipping paper has been issued by a terminal operator

or if a terminal operator failed to cause proper information to be printed on the

shipping paper. "^^^ In order to obtain this relief, the Department must be notified

of the diversion before it occurs. '^^ This amendment changed the language in

order to be consistent with the language in the special fuel tax.^^^

2. Motor CarrierFuel Use Tax.—The GA amended IC 6-6-4. 1 - 1 2 to require

motor carriers to apply for their annual International Fuel Tax Agreement permits
by September 1 in order to receive the permits by January 1.^^^

The GA amended IC 6-6-4.1-13 to allow a person to obtain a repair and

maintenance permit to move an unregistered motor vehicle from a quarry or mine

to a maintenance or repair facility. '^^ The cost of this type ofpermit is $40 per

year.^^^

3. Commercial Vehicle Excise Tax.—The GA amended IC 6-6-5.5-1 to

redefine base revenue as the Commercial Vehicle Excise Tax (CVET) collected

in the fiscal year ofthe preceding calendar year. This definition includes a "road

tractor" in the definition of commercial vehicle for purposes of the commercial

vehicle excise tax.''*

The GA amended IC 6-6-5.5-7 to provide that the annual CVET rate be

determined by multiplying the base revenue times 105%.*'^ This measure was
to be applied retroactively to January 1, 2009.*'^

The GA amended IC 6-6-5.5-19 to provide that as of January 1, 2009, the

CVET distribution will be based on the amount of tax collected during the

previous fiscal year multiplied by a taxing unit's percentage. '
^^ Furthermore, the

103. Mat 2565-68.

104. Mat 2565.

105. Mat 2571.

106. Id.

107. See id.

108. M
109. Mat 2574.

110. M
111. Mat 2578.

112. Id zX 2519.

113. M
114. Mat 2581.
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GA amended IC 6-6-5.5-20 to provide that, as of January 1, 2009, a county's

CVET distribution will be the county's distribution percentage multiplied by the

amount ofCVET deposited in the CVET fund in the preceding calendar year.^
^^

/. Aircraft Excise Tea

The GA amended IC 6-6-6.5-23 to require an airport owner to report all

aircraft based at an airport.
*^^

Failure to include an aircraft in the report will

result in a civil penalty of $100 for each aircraft that an airport owner fails to

report.''^

J. Cigarette Tax

The GA amended IC 6-7-1-28. 1 to change the distribution ofthe cigarette tax

so that 5.74% goes to the state retiree health benefit trust fund and eliminates the

amount used to reimburse the general fund for the tax credit for employer-

provided health benefit plans.
'^^ The legislature also amended this statute to

increase the percentage of cigarette tax going to the general fund from 53.68%
to 54.5%.^^'

K. Tax Administration

To administer more effectively the various tax provisions of the Indiana

Code, the GA amended a number of statutes.

The GA amended IC 6-8.1-3-4 to provide that the reporting of information

in an electronic format is included in the Department's authority when furnishing

forms used in administering the various taxes.
^^^

The GA also granted the Department the power to use statistical sampling

when auditing taxpayers. '

^
^ Both the taxpayer and the Department must agree on

the sampling method. '^^

The GA amended IC 6-8.1-3-16 to require the Department to compile a list

ofretail merchants whose certificate has not been renewed or whose registration

has been revoked by the Department. ^^^ The list must be published on the

Department's Web site.*^"^

The GA codified a previously non-code provision concerning Indiana's

115. Mat 2582.

116. Mat 2587-88.

117. Id.

118. Mat 2591-92.

119. Id.

120. Mat 2593.

121. Mat 2593-94.

122. M
123. Mat 2596-97.

124. Id dX 2591.
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membership in the Multistate Tax Commission. '^^

The GA also enacted new legislation requiring the Department cooperate

with the Department of Labor, the Worker's Compensation Board, and the

Department of Workforce Development concerning suspected improper

classification of an individual as an independent contractor by a contractor.
^^^

The sharing of information must begin after December 31, 2009, and the

information shared between the agencies must remain confidential.
^^^

The GA amended IC 6-8.1-5-2 to allow an erroneously issued refund check

fi-om the Department to be recovered through the assessment procedures of the

Department. '^^ In order to do so, the assessment must be issued within two years

of the reftmd or within five years if the reftind was obtained through fraud or

misrepresentation by the taxpayer.
^^^

The GA amended IC 6-8. 1-6-4.5 to require the rounding to the nearest dollar

on an income tax return.
'^^

The GA enacted legislation to require the DLGF, the budget agency, and the

Department to determine the amount of adjusted gross income and the number
of taxpayers that reside in a city or town.'^' The reporting is required to begin

January 1,2011.^^2

The GA amended IC 6-8.1-7-1 to provide that the Department's

confidentiality statute does not apply to the release ofinformation concerning the

beer excise tax, including brand and package type information.'^^

The GA enacted new legislation to allow the Department to require a person

on a payment plan for sales and withholding taxes to make periodic payments by
electronic ftinds transfer.'^"* The electronic ftxnds transfer may be made through

an automatic withdrawal from the person's account at a financial institution.'^^

The GA amended IC 6-8. 1-9-2 to provide a credit over the next ten years for

income tax paid by nonresident shareholders during tax years 2005 through
2008.'^^ The credit will be applied against ftiture liabilities of the taxpayer.

'^^

The statute also requires the taxpayer to prove under a penalty of perjury that

they have reported income to their home state equal to the income attributable to

the amount of credit or reftind granted.
'^^
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The GA amended IC 6-8.1-10-2.1 in order to clarify that a partnership or

trust that fails to withhold on nonresident shareholders will be subject to a

penalty of twenty percent.
'^^

This language already existed for an S

corporation.^"*^

Finally, the GA amended IC 6-8.1-10-5 to allow the Department to require

all future payments of a taxpayer to be remitted with guaranteed funds if the

person is assessed a 100% bad check penalty and the Department cannot collect

in full.
^'*

L. Innkeepers ' andFood and Beverage Taxes

In order to assist Marion County in paying for its sports facilities and

convention center, the GA amended IC 6-9-8-3 to authorize Marion County to

increase the innkeepers' tax by one percent and deposit the increased revenue

into the sports and convention facilities operating fund.^"*^ The GA also amended
IC 6-9-13-2 to authorize Marion County to increase the admissions tax by four

percent, but only between January 1, 2013, and March 1, 2013.'"*^ Marion

County is authorized to deposit the increased revenue into the sports and

convention facilities operating fund.*"^

The GA enacted IC 6-9-41 in order to allow Monroe County to adopt an

ordinance imposing a one percent food and beverage tax.*"*^ The tax could take

effect January 1 , 2010, ifan ordinance was adopted before December 1 ,
2009.*"*^

The county auditor must distribute the funds to the city or county from which

they were collected.'"*^

The GA also added IC 6-9-42 in order to allow a city to impose a youth

sports complex admissions tax of five percent to be used for funding

infrastructure costs and payment ofprincipal and interest on bonds issued by the

city to finance infrastructure improvements.*"*^ The tax is to be collected by the

city imposing the tax.*"*^

M Other Provisions

The GA also passed a number of other provisions affecting various aspects

oftax policy. For instance, the GA enacted IC 8-24, which authorizes a regional

transportation district income tax in LaPorte, Porter, Lake, and St. Joseph

139. /J. at 2608.
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142. Mat 2610-11.

143. Mat 2611.

144. 7g^. at 2612.

145. Mat 1882.

146. Id

147. Mat 1885.

148. Mat 2612-16.

149. Mat 2613-14.
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counties. *^^ This tax is not to exceed 0.25%J ^*

The GA also enacted IC 20-51 to allow for the creation of a school

scholarship program that awards scholarships to students.
^^^ The statute also

provides for a tax credit when contributions are made to a scholarship-granting

organization.'^^ A non-code provision included in this legislation authorized the

Department to adopt emergency rules to implement the school scholarship

program provided for under IC 20-5 1
.'^"^

The GA also enacted a new statute that limits the maximum allocation to the

Allen County professional sports development area to $3 million per year instead

of $5 per person in the county.
'^^

In order to assist Marion County in paying for its sports facilities and

convention center, the GA amended IC 36-7-31-6 to provide that an expansion

of the Marion County Professional Sports Development Area will only include

revenue from the sales tax, adjusted gross income tax, and county option income

tax.'^^ The expanded area must be within the boundary of Illinois Street,

Maryland Street, and Washington Street, and includes hotels, motels, or a multi-

brand complex. *^^ Tax revenue from the expanded area must be deposited into

the sports and convention facilities operating fund.'^^

The GA amended IC 36-7-31.3-10 to require that for taxes attributable to a

professional sports and convention development area the first $2.6 million must

be transferred to the county treasurer for deposit in the supplemental coliseum

improvement fund.'^^ Any remaining funds shall be deposited into the joint

county-city capital improvement board in the county.
'^^

The GA also passed several non-code provisions including one that removes

the requirement that the Department assist in administering the quality

assessment fee on health facilities.'^' This provision is retroactive to October 1,

2008. '^^ Another non-code provision required the Department to conduct a study

ofthe feasibility of changing the design and method for verifying, tracking, and

tracing cigarette stamps, and report the findings to the Legislative Services

Agency by November 1, 2009.'^^ Finally, the GA enacted a non-code provision

that provides that a city or town that made estimated gross income tax payments

150. Mat 2639-73.

151. Id. at 2666.

152. Id. at 2724-28.
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154. Id at 2870.
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and that "the presence of environmental contamination" justified a reduction in

value. ^^^ During the hearing before the IBTR, U. S. Steel presented two means

ofquantifying the amount ofobsolescence it believed was present in its property.

The first comprised ofthree separate parts: part one used a "change-in-pricing"

method, part two used an "excess operating cosf method, and part three utilized

a "business enterprise value" method.
'^^

U. S. Steel's second "obsolescence

calculation quantified the total amount of obsolescence present in its property .

. . by comparing the property's market value as determined by the Marshall &
Swift cost approach with its market value as determined by a sales comparison

approach."^ ^^ For its land, U. S. Steel "presented evidence demonstrating that the

portion of the Grand Calumet River running through its property was
environmentally contaminated as ofthe assessment date andwhat it subsequently

spent to remediate that contamination."^^^ The IBTR found that U. S. Steel "had

prima facie demonstrated that its improvements were entitled to both functional

and economic obsolescence adjustments, as it had both identified the causes of

obsolescence from which its property suffered and then quantified the amount of

obsolescence present using generally accepted appraisal techniques."' ^^ The
IBTR also found that U. S. Steel "had prima facie demonstrated that its land was
entitled to a reduction in value—equivalent to the amount it spent in its

remediation efforts—to account for the environmental contamination."'^'

Lake County appealed to the Tax Court alleging five issues. The first issue

was whether the IBTR erred when it admitted U. S. Steel's Excess Cost Report

because it was not "scientifically reliable."' ^^ The second issue was whether the

IBTR "erred when it failed to discount U. S. Steel's total functional obsolescence

award."'^^ The third issue was whether the IBTR erred when it failed to find that

the sales comparison approach "was invalid because it utilized bankruptcy sales

in" reaching a conclusion. '^"^ The fourth issue was whether the IBTR "erred

when it held that U. S. Steel was entitled to an obsolescence adjustment at all,

given the result of "the business enterprise value" calculation.'^^ Lake County

lastly challenged whether the IBTR erred in reducing the assessed value ofU. S.

Steel's land."'

As to the first issue, the court held that "generally recognized appraisal

techniques are acceptable methods by which to quantify obsolescence in

Indiana's pre-2002 assessment system," and the method utilized by U. S. Steel
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was a generally recognized appraisal technique for calculating functional

obsolescence.'^^ As to the second issue, the court found that the IBTR erred in

determining that the stipulated value of improvements represented the

improvements' value before any reduction for obsolescence.'^^ As to the third

issue, the court held that the EBTR did not abuse its discretion in allowing U. S.

Steel to use bankruptcy sales in determining the market value of its own
property. '^^ As to the fourth issue, the court found that the IBTR did not abuse

its discretion with regard to its finding that U. S. Steel had prima facie

demonstrated the existence of economic obsolescence of its property using a

generally recognized appraisal technique. '^^ As to the final issue, the court held

that U. S. Steel failed to make a prima facie case that it was entitled to a negative

influence factor simply based on the amount of fimds U. S. Steel had expended

in an attempt to remediate the environmental contamination.'^*

2. Rohrman v. Tippecanoe County Assessor. '^^—IBSTR issued a final

determination affirming the Tippecanoe CountyPTABOA's valuation ofseveral

parcels ofhis land as ofthe March 1, 2004 and 2005 assessment dates. '^^ Robert

V. Rohrman appealed.'^'' Rohrman named the Fairfield Township Assessor as

the respondent. '^^ Eleven days later, after the forty-five-day appeal period had

expired, Rohrman filed an amended petition solely to change the respondent fi-om

the Fairfield Township Assessor to the Tippecanoe County Assessor. '^^ The
Assessor filed a timely appearance, answer, and a motion to dismiss the appeal.

'^^

The Assessor sought to have Rohrman' s appeal dismissed because it invoked

neither the court's subject matter jurisdiction nor personal jurisdiction.'^^ The
Assessor argued that Rohrman failed to properly name her as the respondent and

serve her within forty-five days from the date of the IBTR's final

determination.'^^ The court held that Rohrman's failure to name the Assessor in

his original petition was "not the type of error that implicates [the] Court's

subject matter jurisdiction."^^^ Rather, it was a procedural error that could

prevents the court "from exercising its jurisdiction."^^' Furthermore, the court

found that although the general rule required that a new defendant to a claim be

187. Mat 89.

188. Mat 91.
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190. Mat 93.
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added before the running ofthe statute of limitations, Trial Rule 15(C) provided

an exception and Rohrman had met the requirements of that exception.^^^

3. Coombes v. Washington Township Assessor.^^^—Todd and Dawn
Coombes challenged the final determination ofthe IBTR regarding the value of

their real property as ofthe March 1, 2003 assessment date.^^"^ The controversy

arose because sometime after the March 1 , 2002 general reassessment. Vacant

rural land just southeast of the intersection of 161st Street and Carey Road in

Carmel, Indiana, a new subdivision—^the Bridgewater Club—was platted.^^^ In

January 2003, the Coombeses purchased a 2.3-acre lot in Bridgewater for

$695,000. For the March 1, 2003 assessment, the Washington Township

Assessor assigned the lot $627,000 assessed value. The Coombeses subsequently

filed an appeal with the Hamilton CountyPTABOA, claiming that the assessment

should be $150,000.^^^ The PTABOA affirmed the original assessment.

Coombes then filed an appeal with the IBTR claiming that the "assessment

should be 'no more than' $207,000."^^^

The IBTR conducted a hearing during which the Coombeses made two new
arguments. First, they claimed that the lot should have been assessed at

$42,000.^^^ In the alternative, they claimed that their lot should have been

assessed at $513,663 due to the application of a trending factor.^^^ The IBTR
issued a final determination in which it held that the assessed value of the land

in question should have been $598,000.^^^ Furthermore, the IBTR agreed with

the Coombeses "in that the application of a trending factor to the $695,000

contract price was the best method to determine the land's January 1, 1999

market value-in-use."^^ ' The Coombeses timely filed an appeal to the Tax Court.

On appeal, the Coombeses presented only one issue, arguing that the IBTR's

final determination was erroneous because the IBTR failed to recognize that, in

assessing the lot, local assessing officials violated the Coombeses' procedural

due process rights.^ '^ Specifically, the Coombeses argued that in 2002 (before

the Coombeses purchased the land), "the applicable 2002 neighborhood valuation

form provided that unplatted, vacant rural land located just southeast of the

intersection of 161st Street and Carey Road in Carmel, Indiana was to be

assessed at $35,000 for the first acre and $5,300 per acre beyond that."^^^ The
Coombeses also argued that local assessing officials were required to amend the
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values set forth in the 2002 neighborhood valuation form if officials believed

some other value more accurately reflected the 2003 value.^^"^ The Coombeses
further argued that before amending the form, local assessing officials should

have first given notice and an opportunity to he heard to affected taxpayers.^^^

The court held that the 2002 neighborhood valuation form contained a "catch-all"

provision under which Bridgewater and the Coombeses' lot could be assessed in

2003.^^^ Local assessing officials duly promulgated this form, and therefore did

not violate the Coombeses' due process rights.^
^^

4. Curtis V. Calumet Township Assessor.^ '^—Raymond L. Curtis challenged

the final determinations of the IBTR upholding the Calumet Township
Assessor's assessments of the two parcels of land in Gary, Indiana, owned by
Curtis during the 1998, 1999, and 2000 tax years.^*^ The parcels were classified

as commercial parking lots. For each ofthe years at issue. Parcel #1 (referred to

in the opinion as parcel 29) was valued at $21,300, and Parcel #2 (referred to in

the opinion as parcel 35) was valued at $19,200.^^^ Curtis filed Petitions for

Correction of Error first with the Lake County PTABOA, and then with the

IBTR.^^^ The IBTR upheld each of the assessments. ^^^ Curtis then initiated an

original appeal with the Tax Court. The parties filed cross-motions for summary
judgment based on the sufficiency of the evidence supporting the IBTR's final

determinations.
^^^

Curtis presented two arguments in support of reversing the IBTR's final

determinations. First, he argued that his procedural due process rights were

violated during the administrative process because the Administrative Law Judge

(ALJ) either lost or mishandled some of his evidence, and he was not provided

a hearing on the assessment of Parcel #2.^^"^ Second, he asserted that, contrary

to the IBTR's conclusion, he had prima facie established that his parcels had

been eiToneously assessed.^^^

As to the mishandling of evidence, the court found that all of the evidence

that had allegedly been lost or mishandled was contained within the record.^^^

As to the failure to hold a hearing on Parcel #2, the court found that the

administrative hearing transcript unequivocally indicated that Curtis was
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provided an opportunity to challenge the assessment.^^^

As to the second issue, Curtis asserted that the IBTR made a series of errors

in affirming his assessments, including: "(1) the assessments were increased

without adequate notice; (2) the parcels were improperly classified; (3) the

assessments required adjustments to reflect a loss in value caused by inverse

condemnation; (4) the assessments included 'charges' for improvements located

on other parcels; and (5) the assessments contained mathematical errors."^^^

With regard to the adequate notice assertion, the court found substantial evidence

based on the record did not support this argument.^^^ As to the improper

classification of the parcels, the court found that despite the fact Curtis did not

use the parcels as commercial parking lots, the Assessor did not err in classifying

the parcels as commercial parking lots.^^^ As to the loss of value due to inverse

condemnation, Curtis argued that both the Assessor and the IBTR failed to

recognize that several inverse condemnation tactics caused his parcels to be

worthless.^^' But the court found that a taxpayer who seeks to have an influence

factor applied to his land must submit probative evidence as to the land's

deviation from the norm during the administrative hearing.^^^ Curtis failed to

provide such evidence.^^^ As to the excess charges for improvements, the court

found that Curtis failed to produce prima facie establish that his assessments

were improper for this reason.^^"^ The property record cards for the two parcels

were not included within the record, and the court could therefore not determine

whether or not the assessments actually included charges for improvements.^^^

Finally, as to Curtis 's assertion that a mathematical error rendered the

assessments on the two parcels to be invalid, the court found no mathematical

error after reviewing the record.^^^ Based on the court's findings, Curtis 's motion

for summaryjudgmentwas denied, and the Assessor's cross-motion for summary
judgment was granted.^^^

5. M.D. Curtis Management Co. v. Indiana Board ofTax Review.^^^—M.D.
Curtis Management Co. appealed the final determination ofthe IBTR with regard

to the assessments ofCurtis Management's real property for the 2001 , 2002, and

2003 tax years.^^^ During the tax years at issue, Curtis Management owned a
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parcel of land located on Indianapolis Boulevard in East Chicago, Indiana.^"^^

Before September 13, 200 1 , a building on the parcel contained both general retail

space and apartment units.^"^* On September 13, 2001, a fire severely damaged
the building.^"^^ For the 2001 tax year, the assessed value of Curtis

Management's real property was $7,270, but for both the 2002 and 2003 tax

years Curtis Management's land was assessed at $33,700.^"*^ Curtis Management
challenged the assessed values by filing Petitions for Correction of Error, first

with the Lake County PTABOA, and then with the IBTR.^^^ The IBTR held a

hearing on Curtis Management's Petition, but neither the Lake County Assessor

nor anyone one representing the Assessor appeared at the hearing.^"^^ Throughout

the hearing, Curtis Management argued that its assessments should be adjusted

to reflect its "property's loss in value due to both the presence of obsolescence

in his building and the various abnormalities that had impacted his land."^"^^ The
IBTR timely issued its final determination in which it concluded that Curtis

Management "failed to demonstrate that his building was entitled to an

obsolescence adjustment or that his land was entitled to an influence factor

adjustment.
"^"^^

On appeal to the Tax Court, the court identified two major issues: whether

or not Curtis Management's procedural due process rights were violated during

the administrative process; and whether or not the IBTR improperly made its

final determination.^"^^ On the issue ofwhether or not Curtis Management's due

process rights were violated, Curtis Management claimed that the ALJ "who
conducted the administrative hearing imposed an unreasonable time restraint on

the hearing," and that the IBTR did not "submit or transcribe the audio tape

recordings" admitted into evidence during the administrative hearing.^"*^ But the

court found that Curtis Management was the only party that appeared for the

administrative hearing and that the ALJ had provided more than enough time for

Curtis Management to present its case.^^^ Furthermore, the court found that the

IBTR did not have a duty to transcribe the audiotapes that were submitted into

evidence.^^^ Whether or not the IBTR's final determination was improper, the

court found that the evidence presented by Curtis Management was insufficient

to demonstrate that the parcel in question should have received an obsolescence
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adjustment or that it should have received an influence factor adjustment.^^^

More specifically, the court found that Curtis Management needed to

demonstrate that there was a specific link between the "property's actual loss of

value and the causes of obsolescence and negative influences."^"

6. Kooshtard Property VIII, LLC v. Shelby County Assessor.^^"^—Kooshtard

Property VIII, LLC appealed the final determination ofthe IBTR which affirmed

the 2002 assessment of its real property.^^^ Kooshtard owned 8.97 acres of land

along State Road 44 in Shelbyville, Indiana.^^^ In March 2002, Kooshtard' s land

was assigned an assessed value of $1,047,000.^^^ In arriving at this assessed

value, the Addison Township Assessor designated one acre as "primary" giving

it a base rate value of $250,000; the remaining 7.97 acres were designated

"undeveloped usable" with a base rate of $200,000 per acre.^^^ In addition, the

Assessor assigned the undeveloped but usable acreage a fifty percent negative

influence factor.^^^ Kooshtard assumed that the negative influence factor was to

account for the land's unique size and shape.^^^ Kooshtard challenged the

assessment with the Shelby County PTABOA, arguing that the land's assessed

value should be reduced to account for the fact that a power line easement

encumbered the land.^^' The PTABOA rejected this argument, and Kooshtard

appealed its assessment to the IBTR.^^^ The IBTR conducted an administrative

hearing on Kooshtard' s appeal in a timely manner.^^^ Kooshtard argued to the

IBTR that its land was entitled to two separate negative influence factors of fifty

percent: one for its land's size and shape, and the other for the power line

easement.^^"^ The IBTR rejected Kooshtard 's argument.^^^ On appeal to the Tax
Court, Kooshtard presented one issue: whether or not the IBTR erred in

affirming the application ofonly one negative influence factor of fifty percent to

Kooshtard's land.^^^

On appeal, Kooshtard argued that the IBTR, in affirming the application of

one negative influence factor offifty percent, ignored the fact that local assessing

officials actually approved the application of two negative influence factors of
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fifty percent.^^^ The court found the administrative record clear on the point that

the negative influence factor adjustment was actually based on the power line

encumbrance. ^^^ Furthermore, the court found that Kooshtard failed to establish

a direct link between the unique size and shape of the parcel and a reduction in

its value.^^^ Based on these findings, the court held that the IBTR did not err

when it held that Kooshtard was not entitled to a second negative influence factor

of fifty percent due to the land's size and shape.^^^

7. Barker v. Johnson County Assessor.^^^—Susan Barker challenged the

final determination of the IBTR with regard to the assessment of her real

property for the 2002 tax year.^''^ The property in question was located on U.S.

Highway 31 in Edinburgh, Indiana, and included four industrial warehouse

buildings.^^^ For the 2002 tax year, the Johnson County Assessor valued one of

the warehouses using the General Commercial Industrial light warehouse model

for valuing improvements and assigned it a D-1 grade.^^"^ Barker appealed this

assessment to the Johnson County PTABOA and later to the IBTR.^^^ She

argued that her warehouse should have been assessed using the General

Commercial Kit (GCK) model.^^^ The IBTR issued a final determination in

which it agreed with Barker that the warehouse should have been assessed using

the GCK model and ordered a reassessment.^^^ On remand, the Assessor

assessed the warehouse using the GCK model and changed the grade from D-1

to C.^^^ Barker believed the reassessment was still too high, and again appealed

to the PTABOA and then to the IBTR.^^^ After hearing evidence on this second

appeal, the IBTR determined that Barker did not present sufficient evidence to

establish that the reassessment had been incorrect.^^^ Barker filed an original

appeal with the Tax Court asserting that the IBTR erred when it determined that

she did not present probative evidence to prima facie establish that her

assessment was incorrect.^^'

The court considered the evidence presented by Barker to the IBTR regarding

the difference between the assessed value of the warehouse in question and its
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fair market value-in-use.^^^ The court found that Barker had provided sufficient

evidence as to why her property was comparable to other similar properties.^^^

The court also found that t"he assessed value of the office portion of Barker's

warehouse was never in dispute," and therefore it was not necessary for Barker

to provide evidence as to the value ofthe office portion ofher building.^^"* Based

on these finding, the court held that Barker had prima facie established that the

replacement cost new of the warehouse as calculated by the Assessor was
incorrect.^^^ The Assessor also failed to offer any evidence to rebut Barker's

prima facie case.^^^ But the court held that although Barker had demonstrated

that the assessment was incorrect, she had not provided sufficient evidence with

regard to the grade of the warehouse and therefore was not entitled to the

additional depreciation that would accompany a grade change.^^^

8. St. George Serbian Orthodox Church v. Lake County Property Tax
Assessment Board of Appeals.^^^—St. George Serbian Orthodox Church

challenged the final determination ofthe IBTR regarding its denial ofa property

tax exemption for the 2001 and 2002 tax years.^^^ In 2000, St. George, an

Indiana not-for-profit corporation, applied for and received a property tax

exemption on its property in Schererville, Indiana.^^*^ St. George's property

consisted of its church, a priest's residence, a garage, a community hall, and the

73.2 acres ofland upon which those improvements stood.^^^ In 2001 , St. George

built a 39,000 square foot cultural center.^^^ In 2003, St. George filed two
applications with the Lake County PTABOA seeking a religious purposes

exemption on the cultural center for the 2001 and 2002 tax years.^^^ The
PTABOA denied both applications asserting that they had not been timely

filed.^^"^ St. George subsequently appealed to the IBTR.^^^ St. George presented

two arguments to the IBTR in support of its position that it should retain its tax-

exempt status.^^^ First, it claimed that because its property had received a full

exemption in 2000, it was not required to file another exemption application until

2002 pursuant to IC 6-1 . 1-1 l-3.5(a).^^^ In the alternative, St. George argued that

282. Mat*6-14.
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its due process rights had been violated because it had not been properly notified

of the increase in its assessment resulting from the newly constructed cultural

center.^^^ The IBTR ultimately upheld PTABOA's decision.^^^ In doing so, the

IBTR explained that the exemption St. George had in place for the 2000 tax year

did not cover the newly constructed building and St. George was therefore

required to file exemption applications for the 2001 and 2002 tax years.^^^ In

addition, the IBTR found that St. George had received sufficient notice ofthe tax

assessment.^*^' St. George filed an appeal with the Tax Court challenging the

decision that St. George's cultural center was not entitled to the religious

purposes exemption for the 2001 and 2002 tax years.^^^ In support of this

position, St. George argued that the recent enactment of a ''retroactive

amendment to Indiana Code §6-1.1-11-3," meant that its exemption applications

for the 2001 and 2002 tax years were timely filed.^^^ The court held that this

non-code section provided clear evidence that the legislature intended to allow

taxpayers until January 1 , 2008, to file their exemption applications for the tax

years after 2000.^^^

9. Lake County Property Tax Assessment Board of Appeals v. St. George

Serbian Orthodox Church.^^^—The Lake County PTABOA challenged the final

determination of the IBTR that granted St. George Serbian Orthodox Church

("St. George") a property tax exemption for the 2003 tax year.^^^ St. George is

an Indiana not-for-profit corporation that owns and operates a "Church-School

Congregation" (Parish) in Schererville, Indiana.^^^ St. George's property

consisted of its church, a priest's residence, a garage, a community hall, a

cultural center, and the 73.2 acres of land upon which those improvements

stood.^^^ Much like St. George Serbian Orthodox Church v. Lake County

Property Tax Assessment Board ofAppeals,^^^ which was decided by the Tax
Court on the same day, this case involved the 39,000 square foot cultural center

that contained church administration offices, conference rooms, and a banquet

facility.^ '^ St. George used the cultural center for church events, but the banquet

facility was available to the public for rent.^^' In March 2003, St. George filed

an application with the PTABOA requesting a religious purposes exemption on

298. Id
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the cultural center for the 2003 tax year.^ ^^ In August 2006, the PTABOA denied

St. George's application because it believed the cultural center was
predominantly used as a commercial banquet hall.^'^ St. George timely filed a

Petition for Review with the IBTR.^^"^ After conducting a hearing, the IBTR
reversed the PTABOA and held that St. George's cultural center was entitled to

the requested exemption.^
^^

The PTABOA filed an appeal with the Tax Court arguing that the IBTR
erred when it determined that St. George prima facie demonstrated that its

cultural center qualified for the religious purposes exemption as provided in IC
6-1.1-10-16.'''

In its decision, the court noted that the taxpayer bears the burden ofproving

that it is entitled to the exemption it seeks and that the IBTR had held that St.

George met this burden.''^ The court also noted that the PTABOA had failed to

rebut this evidence during the administrative hearing.''^ The court found that

PTABOA was essentially challenging the nature ofthe evidence submitted by St.

George during the administrative hearing.'*^ But he PTABOA failed to

demonstrate to the court that there was probative evidence in the administrative

record that affirmatively demonstrated that St. George did not predominately use

its cultural center for religious purposes. '^^ The PTABOA did not meet its

burden, and therefore the court affirmed the decision of the IBTR.'^'

10. Charwood LLC v. Bartholomew County Assessor.'^^—Charwood LLC
challenged the IBTR final determinations that upheld the Bartholomew County

PTABOA interim reassessments of their real property for the 2003 tax year.'^'

Charwood owned twenty-seven parcels of land and numerous improvements in

Columbus Township, Bartholomew County, Indiana.'^"^ Sometime after they

received their property tax bills for the 2002 assessment year, each of the

Petitioners received a letter explaining that thePTABOA would be reviewing the

assessed values of the properties and that Charwood was welcome to send a

representative to discuss the assessments.'^^ Charwood' s representative, Milo E.

Smith, appeared at this hearing and presented several exhibits in support ofeach
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ofthe properties' 2002 assessed values.^^^ Soon thereafter, the PTABOA issued

Notifications ofFinal Assessment Determinations that effectively increasing the

assessed values ofthe Petitioners' properties for the 2003 tax year.^^^ Charwood
timely filed a Petition for Review with the IBTR.^^^ During their fmal pre-

hearing conference, the parties agreed that the matter could be resolved based on

their stipulated facts and briefs.^^^ As such, the IBTR's ALJ vacated the

previously scheduled administrative hearing and instead instituted a briefing

schedule.^^^ In their brief, Charwood, relying on IC 6-1.1-4-25 and 6-1.1-9-1,

claimed that each oftheir properties' 2002 assessed values should have remained

unaltered because none of their properties had experienced a physical change or

a change in use between the 2002 and the 2003 tax years.^^' Specifically, they

argued that the two statutes authorized interim reassessments only in instances

where a property had either been physically altered or put to a different use.^^"

The IBTR upheld the interim reassessments, finding that the "plain language of

Indiana Code § 6-1.1-4-25 involved an assessor's recordkeeping duties only,

[and] did not limit or condition the PTABOA' s interim reassessment authority

to intermittent property changes."^^^ The IBTR also determined that IC 6-1 . 1 -9-1

authorized the PTABOA to reassess undervalued property in any year where the

PTABOA believed that property had become undervalued.^^"* Charwood filed an

appeal with the Tax Court arguing that the PTABOA' s 2003 interim

reassessments were not authorized under IC 6-1.1-9-1.^^^

In rendering a decision, the court looked first to the plain language of IC 6-

1.1-9-1, which provided:

If a township assessor . . . , county assessor, or county property tax

assessment board of appeals believes that any taxable tangible property

has been omitted from or undervalued on the assessment rolls or the tax

duplicate for any year or years, the official or board shall give written

notice under . . . IC 6-1.1-4-22 of the assessment or increase in

assessment."^

The court held that the statute did not limit an assessing official to only

reassessing real property between general reassessments when the property had

been physically changed or put to a different use."^ Rather, the court held that
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an assessing official's belief that the subject property has been undervalued

constitutes the condition precedent to the execution of an interim reassessment

under IC 6- 1 . 1 -9- 1 , and, within the context ofIC 6-1.1-9-1, undervalued property

could have resulted from factors unrelated to physical changes or changes in the

use of the property.^^^ The court cited several cases, including Damon Corp. v.

State Board of Tax Commissioners, ^^'^ which recognized assessing officials'

interim reassessment authority under IC 6-1 . 1 -9-1 .^^^ Finally, the court held that

Charwood's claim that IC 6-1.1-9-1 and 6-1.1-4-25 were in conflict was

misplaced.^"*^ Because the assessed value of real property in Indiana prior to

2002 bore no relation to any external, objectively verifiable standard ofmeasure,

but after 2002 real property assessment in Indiana included such external

verifiable data, the court reasoned that Charwood's properties could have been

undervalued as ofthe 2003 tax year despite the fact that none oftheir properties

had been physically changed or put to a new use after the 2002 tax year.^"^^

Therefore, the court concluded that the IBTR's final determinations were proper.

11. White V. Greene County Assessor.^"*^—Leonard White challenged the

final determination ofthe IBTR upholding the assessment ofhis Greene County,

Indiana real property by the Beech Creek Township Assessor for the March 1

,

2006 assessment date. To determine the value of White's 91.22 acres of land,

"the Assessor classified the land as 'commercial' because he believed the

property was being used as a mobile home park."^"^"^ White subsequently

challenged the assessment of his land with the Greene County PTABOA. The
PTABOA denied White's request for relief. White then filed a timely appeal

with the IBTR. At the administrative hearing before the IBTR, White explained

that, pursuant to IC 16-41-27-5, which defines a mobile home community, his

property was not a mobile home park. White also presented the testimony of an

expert witness who explained that the condition of any mobile homes was such

that the land should be assessed as vacant.^"^^ The IBTR affirmed the assessment.

In doing so, the IBTR acknowledged that the Assessor may have misclassified

White's land, but "White failed to demonstrate that his assessment was
inaccurate despite the misclassification."^"^^

White filed a timely appeal with the Tax Court asserting that the IBTR erred

in affirming the Assessor's assessment of his land. Specifically, White argued

that the IBTR erred when it failed to give the expert testimony presented by
White the appropriate weight or credibility.

^"^^ The court noted that a taxpayer

338. Id. at 950.

339. 738 N.E.2d 1 102, 1107 (Ind. T.C. 2000).
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attempting to rebut the accuracy of an assessment "may present evidence as to

its land's market value-in-use as calculated under the sales comparison

approach."^"^^ But the court found that White's expert used sales of vacant

properties in and around Greene County despite the fact White's property is not

a single, vacant parcel of land.^"^^ The court further noted that White had

"subdivided and sold the majority ofthe acreage to numerous people" who used

"their individual tracts as either residential homesites or places to locate storage

facilities and junk."^^^ Based on these facts, the court found that White's expert

"failed to use comparable properties in estimating the market value-in-use of

White's property" and therefore the IBTR properly upheld the assessment.^^^

12. Oaken Bucket Partners, LLC v. Hamilton County Property Tax

Assessment Board of Appeals.^^^—Oaken Bucket Partners, LLC, an Indiana

limited liability company, challenged the "final determination of the [IBTR]

which denied its property tax exemption application for the 2004 tax year."^^^

Oaken Bucket owned a two-story, multi-tenant office building, situated on the

northeast comer of 1-69 and Hague Road in Fishers, Indiana. For the 2004 tax

year. Oaken Bucket leased 28,000 square feet of its building to Heartland

Church, Inc.^^"^ The other portions of the building were initially leased to other

for-profit entities. All of the lessees
—

"under [the] terms of the triple net

leases—paid an annual base rent and certain other expenses including property

taxes to [Oaken Bucket]."^^^ In May 2004, Oaken Bucket timely filed an

exemption application with the Hamilton County PTABOA seeking a

charitable/religious purposes exemption on the portion of its building leased to

Heartland. The PTABOA denied the application based on the belief that Oaken
Bucket realized a profit on the leased property.^^^ In July 2004, Oaken Bucket

filed a Petition for Review of Exemption with the IBTR. At the administrative

hearing, Oaken Bucket argued that the Heartland space qualified for a

charitable/religious purposes exemption, as it was owned, occupied, and

predominately used for charitable/religious purposes. Specifically, "Oaken
Bucket claimed that the mere fact that it leased the majority of its building to

Heartland demonstrated that it owned the Heartland space for charitable/religious

purposes."^^^ A Heartland representative testified "that Heartland: provided two
weekly Sunday worship services" and other church-related programs and
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activities.^^^ Oaken Bucket further claimed, and the testimony of a Heartland

representative supported, that Oaken Bucket charged Heartland below market

rent.^^^ In response, the PTABOA asserted that Oaken Bucket's ownership and

use ofthe space had little to do with religion or benevolence and more to do with

investment/profit-generating purposes based on the terms of the triple net

lease.^^^ The IBTR timely "issued its final determination in which it concluded

that Oaken Bucket had 'failed to prove that it own[ed] and use[d] the Heartland

space in a predominately exempt (religious or charitable) manner.
'"^^^

Specifically, the IBTR found that Oaken Bucket for the most part charged market

rent for the Heartland space and therefore "failed to demonstrate that its property

was 'owned or used for anything other than investment [purposes]. '"^^^ Oaken
Bucket then initiated a timely appeal to the Tax Court.

On appeal. Oaken Bucket argued that the IBTR erred when it determined that

Oaken Bucket's real property was neither owned nor predominately used for

religious/charitable purposes during the 2004 tax year. The court noted that the

taxpayer bears the burden of establishing that it is entitled to the

charitable/religious purposes exemption it seeks and that the taxpayer need not

show a unity of ownership, occupancy, and use in order to fulfill that burden.^^^

Rather, the court noted, the taxpayer must present probative evidence during the

IBTR hearing which demonstrates that its property is owned for exempt

purposes, occupied for exempt purposes, and predominately used for exempt

purposes.^^"^ In reaching a conclusion whether or not Oaken Bucket had met this

burden, the court addressed three interrelated questions:

(1) whether the [IBTR's] conclusion that Oaken Bucket owned and used

the Heartland space for investment purposes only is supported by
substantial evidence; (2) whether the [IBTR's] conclusion that Oaken
Bucket charged Heartland market rent is supported by substantial

evidence; and, if not, (3) whether Oaken Bucket prima facie

demonstrated that it fulfilled the ownership and use requirements of

Indiana Code § 6-1.1-10-16.^^'

As to the first issue, the court noted that the "evaluation of whether property is

owned, occupied, and predominately used for an exempt purpose is a fact

sensitive inquiry" with "no bright-line tests.
"^^^ The court then found that the

PTABOA could only allege that a desire to generate profits drove Oaken
Bucket's execution of the Heartland space leases and factual evidence did not
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support these allegations.^^^

As to the second issue, the court found that the evidence on market rent for

triple net leases presented by the PTABOA to the IBTR did not rebut Oaken
Bucket's prima facie evidence of actual market rent.^^^ Therefore, the IBTR's

conclusion as to market rent was not supported by substantial evidence.^^^ As to

the third issue, the court noted that "when a unity ofownership, occupancy, and

use is lacking . . . , both entities must demonstrate that they possess their own
exempt purposes, but they need not demonstrate that they both directly used the

property in furtherance of those purposes."^^^ Therefore, the court held that

Oaken Bucket's failure to provide the religious activities had no bearing upon the

grant of exemption in this case, because Heartland consistently conducted a

variety of religious activities within the space.^^' The court further found that

"the evidence in the record [did] not indicate that Oaken Bucket's desire to profit

was any more predominate than its desire to provide Heartland with an

appropriate space through which it could further" its religious mission.^^^

Finally, the court held that "Oaken Bucket's charging of below market rent

signified that it owned the Heartland space for a charitable purpose" in that it

allowed Oaken Bucket to assist Heartland with the furtherance of Heartland's

religious purposes.^^^ Furthermore, the court held "that Oaken Bucket owned and
used the Heartland space in a manner that differed from that of everyday

landlords. "^^"^ Based on the court's determination with regard to these three

issues, the court reversed the final determination ofthe IBTR and remanded the

case for further proceedings.

13. Jamestown Homes of Mishawaka, Inc. v. St. Joseph County

Assessor.^^^—Jamestown Homes of Mishawaka, Inc., an Indiana not-for-profit

corporation, challenged the final determination of the IBTR, which had denied

Jamestown a property tax exemption for the 2005 tax year. Jamestown's stated

purpose in its articles of incorporation, was "[t]o provide housing on a mutual

ownership basis, in the manner and for the purpose provided in Section 22 1 (d)(3)

of Title II of the National Housing Act, as amended. "^^^ Under Section

22 1 (d)(3), "the federal government insured and subsidized low-interest rate loans

to private developers in order to promote the construction of affordable housing

for low to moderate-income families."^^^ Jamestown used this financing to

construct a 1 60-unit, multi-family apartment complex in Mishawaka, Indiana.

367. Matins.
368. Mat 1136.

369. Id

370. Mat 1137.

371. Id

372. Id

373. Id

374. Mat 1138.

375. 909 N.E.2d 1 138 (Ind. T.C. 2009).

376. Mat 1139.

377. Id



2010] TAXATION 1031

In exchange for receiving the benefits of this program, Jamestown agreed to be

subject to several restrictions, including a requirement that the apartments be

available for rent "only to those individuals whose annual income was at or

below 95% of the area median income" as established by the U.S. Department

ofHousing and Urban Development (HUD).^^^ Jamestown also agreed to charge

rents at fixed rates designed to cover the property's operating costs and debt

service only.^^^

In April 2005, "Jamestown filed two Applications For Property Tax
Exemption claiming that its land, improvements, and the personal property

contained therein were entitled to the charitable purposes exemption provided by
Indiana Code § 6-1.1-10-16."^^^ The PTABOA denied the applications.

Jamestown timely filed an appeal with the Indiana Board.^^' At the

administrative hearing, "Jamestown argued that its property was entitled to the

exemption because the provision of 'safe, decent and affordable housing for

persons of lower income who could not otherwise afford such housing' is a

charitable purpose."^^^ In support ofits position, Jamestown introduced evidence

that the rent it charged was below market rents charged for comparable units.^^^

The IBTR ultimately affirmed the PTABOA 's denial of the exemption finding

that "while Jamestown rented its apartments to low and moderate-income tenants

at below market rents, it was not because of any charitable purpose or intent of

its own; rather, it did so as a condition of its agreement with the federal

government. "^^"^ Furthermore, the IBTR found that the mortgage

insurance/interest subsidy provided to Jamestown shifted the financial burden of

providing the low-cost housing to the federal government, and that "Jamestown

had not relieved the government of any burden sufficient to shift Jamestown's

property tax liability to the taxpayers."^^^ Jamestown timely filed an appeal with

the Tax Court arguing that the IBTR erred when it determined that Jamestown's

apartment complex did not qualify for the charitable purposes exemption

provided in IC6-L 1-10-16.

On appeal, Jamestown specifically argued that it had met the twin burden of

proving that through the property's use, there was evidence ofcharitable acts and

also that through those charitable acts, a benefit inured to the public sufficient to

justify the tax exemption.^^^ Specifically, Jamestov/n argued that by providing

affordable housing to moderate and low-income individuals it helped to alleviate

the housing shortage that had been previously identified by the federal

government, and it provided this affordable housing with no expectation of
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financial gain and in compliance with the numerous regulations prescribed by

HUD.^^^ The court found that the issue of"whether housing, owned by a not-for-

profit corporation who receives governmental subsidies so that it may rent to

moderate/low-income individuals at below market rates, is property used for a

charitable purpose—[was] one of first impression in this state."^^^ The court

found that the holding in Mountain View Homes, Inc. v. State Tax Commission^^^

was particularly instructive and persuasive because it was based on a factual

situation and exemption provision similar to the issues identified in this case.^^^

In Mountain View Homes, the Supreme Court ofNew Mexico was called

upon to decide whether or not property, used by a nonprofit corporation to

provide low rent apartments to low-income families, was used for charitable

purposes.^^' In holding that the apartments were not eligible for New Mexico's

charitable purposes exemption, the Supreme Court ofNew Mexico reasoned that

although the activitywas not undertaken for profit and had beneficial aspects, the

property used in an operation such as low-income housing would not have been

considered charitable when the New Mexico constitution was adopted.^^^ The
Supreme Court ofNew Mexico further reasoned that the tenants were "required

to pay for the premises occupied by them with the rentals being fixed so as to

return the amount estimated as being necessary to pay out the project. "^^^ The
Supreme Court ofNew Mexico found no evidence that the public was relieved

of any expense in comparison with the loss of tax revenue.^^^

The Tax Court adopted as its own, the reasoning provided in the New
Mexico case. The court found that the administrative record in this case revealed

that Jamestown rented "its apartments to moderate and low-income individuals

for below market rates."^^^ But the court found no evidence "indicating that

Jamestown's tenants [were] permitted to occupy their apartments when they

[were] unable to pay their rent."^^^ Finally, the court found no evidence "that

Jamestown ha[d] lessened the burden of government in meeting the need for

affordable housing" because the government essentially bore the risk through its

mortgage insurance and interest subsidy.^^^ Based on this reasoning, the court

upheld the holding of the IBTR.

14. Moffett V. Department of Local Government Finance.^^^—George M.
Moffett ("Moffett") challenged the final determination of the DLGF regarding
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the granting ofmodified approval ofthe proposed lease rental agreement between

the Union-North United School Corporation and the Union-North United School

Building Corporation. The School Corporation served a district in north central

Indiana which encompasses a portion of both St. Joseph and Marshall

Counties.^^^
It operated two school buildings, one elementary school and one

junior/senior high school. The sixth grade was taught in several portable

classrooms adjacent the elementary school since 1999."^^^ In 2007, the School

Corporation created a committee to help it in developing a construction plan that

would best help the current students and the anticipated enrollment growth.

After conducting a public hearing, the School Corporation decided to pursue a

plan that included renovating the elementary school, constructing a new
intermediate school, and renovating the existing high school. The total cost for

the proposed project was estimated at about $20 million."^^' Shortly after

approval was granted, opponents ofthe proposed project initiated a remonstrance

process, which ultimately failed."^^^ In July 2008, the School Corporation

petitioned the DLGF to approve the execution of the lease between the School

Corporation and the Building Corporation. The DLGF referred the petition to the

School Property Tax Control Board for its recommendation. After a public

hearing, the Control Board recommended unanimously that the DLGF approve

the lease rental agreement."^^^ The DLGF issued a final determination in which

it approved a modified lease rental agreement. Moffett timely filed an appeal

with the Tax Court arguing that the DLGF was in error."^^"^

The court noted that the standard ofreview for a DLGF final determination

regarding a school construction project was abuse ofdiscretion on the part ofthe

DLGF, and the court must rely heavily upon the written findings ofthe DLGF in

support of its final determination."^^^ In this case, the court found that the DLGF
had failed to make findings of fact and to provide any reasoning of any kind in

reaching its decision. Therefore, the court remanded the case back to the DLGF
so that it could enter specific findings of fact."^^^

15. Jamestown Homes of Mishawaka, Inc. v. St. Joseph County
Assessor."^^^—The court previously issued an opinion on this case in Jamestown
J 408

jj^ 'W\2iX opinion, the Court affirmed the [IBTR's] final determination that

held that Jamestown Homes ofMishawaka, Inc was not entitled to a property
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tax exemption on apartments it leased to low/moderate income individuals for

below-market rent.'"^^^ Jamestown filed a Petition for Rehearing requesting the

court reconsider its holding in light of the court's decision in Oaken Bucket

Partners, LLC v. Hamilton CountyProperty TaxAssessmentBoardofAppeals,
^^^

which was issued on the same day as Jamestown /."*' ^ In Oaken Bucket, the court

held that the petitioner was entitled to an exemption on property it leased to a

church for below-market rent."^'^ Based on this holding, Jamestown argued that

the holding in Jamestown I was irreconcilable due to the similar facts in both

cases.
"^^^

In this case, the court distinguished Oaken Bucket by noting that "there

was no question that the subject property was occupied and used" for exempt

purposes."^'"^ The court further noted that each exemption case is unique and that

"the determination that Oaken Bucket's property was entitled to an exemption

was based on all the facts as they were presented in that case.'"^'^ Jamestown's

property was not entitled to an exemption based on the facts as Jamestown

presented them."^^^ In its Petition for Rehearing, Jamestown asked the court to

remand the case to the IBTR for further review and to address other issues of

material facts. The court found that it had committed no error that would require

remand to the IBTR."^'^ Lastly, Jamestown argued that the court strayed from

applying the well-established test for determining "whether property qualifies for

a charitable purposes exemption and applied a whole 'new' test.'"*'^ The court

disagreed holding that it did not apply a new test but instead demonstrated the

insufficiency of the evidence presented by Jamestown in the original

administrative hearing."^
'^

16. Oaken Bucket Partners, LLC v. Hamilton County Property Tax
Assessment Board."*^^—The court previously issued an opinion on this case in

Oaken Bucket L^^^ In that opinion, the court held that "a portion of Oaken
Bucket Partners, LLC's . . . real property qualified for a charitable/religious

purposes exemption under Indiana Code § 6-1.1-10-16 during the 2004 tax

year.'"^^^ The Hamilton County PTABOA and the Hamilton County Assessor

409. Jamestown Homes, 914 N.E.2d at 14.

410. 909 N.E.2d 1 129 (Ind. T.C. 2009); see supra notes 352-74.

411. Jamestown Homes, 9 1 4 N.E.2d at 14.

412. Jamestown Homes, 909 N.E.2d at 1 134.

413. Jamestown //, 914 N.E.2d at 14.

414. Id. at 14-15.

415. Mat 15.

416. Id.

417. Id

418. Mat 16.

419. Id

420. 914 N.E.2d 868 (Ind. T.C. 2009), trans, granted, 2010 Ind. LEXIS 215 (Ind. Mar. 11,

2010).

421. See Oaken Bucket Partners, LLC v. Hamilton County Prop. Tax Assessment Bd. of

Appeals, 909 N.E.2d 1 129 (Ind. T.C. 2009).

422. Oaken Bucket Partners, LLC, 914 N.E.2d at 869.
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filed a Petition for Rehearing arguing that "the court committed reversible error

when it failed to find that Oaken Bucket had been prejudiced"; and also "that the

court's decision in Oaken Bucket I conflict[ed] with the cases of Travelers

'

Insurance Company v. Kenf^^ and Spohn v. Stark, 197 Ind. 299, 150 N.E. 787

(Ind. 1926).'"^^'^ As to the issue ofwhether or not the court committed reversible

error when it failed to find that Oaken Bucket had been prejudiced, the court

looked to the plain language ofIC 33-26-6-4 which provides, in part, thatjudicial

relief is only available ifthe person seeking such reliefhas been prejudiced. The
court found that IC 33-26-6-4 is not ambiguous, and that "[njothing within [it]

suggests that a party may only be harmed when it suffers a financial loss.'"^^^

Furthermore, the court found that a final determination of the IBTR may be

prejudicial to the party that seeks its reversal, and therefore the court had not

committed reversible error on this issue."*^^ As to the contention that the court's

previous decision conflicted with the holdings in Travelers 'Insurance Co^^'' and

Spohn,^^^ the court held that no conflict existed."^^^ In support ofthis holding, the

court noted that in Sangralea Boys Fund, Inc. v. State Board of Tax

Commissioners,^^^ the court found that a unity ofownership, occupancy, and use

was not necessary in order to qualify for an exemption under IC 6-1.1-10-16.'^^*

The court fiirther noted that in Oaken Bucket I it had explained that a lack of

unity of ownership, occupancy, and use forced both entities to demonstrate that

they possessed their own exempt purposes, but they did not need to demonstrate

that they both directly used the property in fiartherance of those purposes.
"^^^

Finally, the court reiterated that the "evaluation of whether property is owned,

occupied, and predominately used for an exempt purpose is a fact sensitive

inquiry" and that "the totality of the evidence established that Oaken Bucket

possessed its own charitable purpose and that its property was both occupied and

predominately used for religious purposes.'"^^^ The court therefore affirmed its

previous decision in Oaken Bucket I.

1 7. Sandin Trust v. Michigan Township Assessor."^^"*—The R. Keith Sandin

Trust (R. Keith Sandin, Trustee) challenged the final determination ofthe IBTR
which had upheld the Michigan Township Assessor's interim assessments ofhis

property for the 2004 and 2005 tax years. Sandin owned residential property in

423. 50 N.E. 562 (Ind. 1898).

424. Oaken Bucket Partners, LLC, 914 N.E.2d at 869.

425. Id.

426. Id. at 869-70.

427. 50 N.E. 562 (Ind. 1898).

428. 150N.E. 787 (Ind. 1926).

429. Oaken Bucket Partners, LLC, 9 14 N.E.2d at 87 1

.

430. 686N.E.2d954(Ind. T.C. 1997).

43 1

.

Oaken Bucket Partners, LLC, 9 14 N.E.2d at 870.

432. Mat 870-871.

433

.

Id. at 87 1 (quoting and citing Oaken Bucket Partners LLC v. Hamilton County Prop. Tax

Assessment Bd. of Appeals, 909 N.E.2d 1 129, 1 134-35 (Ind. T.C. 2009)).

434. No. 49T10-081 l-TA-63, 2009 WL 4350702 (Ind. T.C. Dec. 2, 2009).
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the Duneland Beach neighborhood ofMichigan City, Indiana, which was valued

at a base rate of $672 per front foot."^^^ Assessing officials applied this rate to

Sandin's property and came up with a total assessed value of$ 1 ,256,200. For the

2004 and 2005 tax years, the base rate for the Duneland Beach neighborhood

increased to $5000 per front foot, and as a result, the total assessed value of

Sandin's property increased to $1,729,900."^^^ Sandin appealed to the LaPorte

County PTABOA, which affirmed the assessments. Sandin then timely filed an

appeal with the IBTR. The parties stipulated to drop the valuation issue with

regard to Sandin's 2004 and 2005 assessment appeals pending before the Board,

and therefore, neither party planned to offer appraisal evidence and no inspection

ofSandin's property was required."^^^ After to this stipulation, the only remaining

issue to be decided by the Board was whether the township assessor was
authorized under Indiana law to change the assessment for the 2004 and 2005

assessment years to a value different than the value finally determined for the

March 1, 2002 assessment date."*^^ Sandin argued at the administrative hearing

that IC 6~ 1 . 1 -9- 1 only provided an assessing official with the authority to reassess

a property between general reassessments ifthe official had a reasonable belief,

founded upon objectively verifiable data, that the property was undervalued.

Furthermore, Sandin argued that in his case the Assessor's belief that his

property was undervalued was neither reasonable nor supported by objectively

verifiable data."^^^ The IBTR upheld the Assessor's interim assessments of

Sandin's property, and Sandin timely filed an appeal with the Tax Court. On
appeal, Sandin argued that the Assessor was not authorized under Indiana law to

change his property assessment in 2004 and 2005 to a value different from its

2002 assessed value.

On appeal, Sandin argued that the Assessor did not have "a reasonable belief

that his property was undervalued.'"^"^^ First, he argued that the Assessor's belief

as to the undervaluing of his property was based on the Assessor's subjective

opinion that some properties in the neighborhood were not valued correctly
."^"^^

Therefore, Sandin asserted that the Assessor was required to offer objectively

verifiable evidence that would justify this subjective belief. The administrative

record showed that the increase in the Duneland Beach neighborhood base rate

from $672 per front foot to $5000 per front foot was based on the Assessor's

personal belief that the land all along Lake Shore Drive had been incorrectly

valued in the 2002 general reassessment."^"*^ The Assessor formulated his belief

because the 2002 general reassessment of property in the Duneland Beach
neighborhood was derived by using the same front foot base rate, whether the

435. Mat*l.

436. Id.

437. Id.

438. Id

439. Id at *3-4.

440. Id. (emphasis in original)

441. Id at *2.

442. Id
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property was lakeside, hillside, or even further inland. As a thirty-year resident

of the area, "common sense" told the Assessor that such a valuation was
improper."^"^^ Furthermore, the Assessor explained that while hearing and

resolving taxpayer appeals related to the 2002 general reassessment, he received

information, which indicated to him that the land along the Lake Shore Drive

corridor was undervalued."^"^ Finally, the Assessor explained that in 2004, the

LaPorte County Assessor's office had hired Nexus Group, a property tax

consulting firm, to advise it on numerous assessment issues, including land

valuation. Nexus Group issued a report recommending that the base rate for

Duneland Beach should be $5000 per front foot.^"^^ In response, Sandin argued

that the Assessor's reliance on the Nexus report was improper because the

Assessor did not fully understand how Nexus arrived at its $5000 per front foot

recommendation and because the data relied upon by Nexus in formulating this

rate was based on unreliable evidence. "^"^^ The court ultimately held that it was
sufficient for the Assessor to rely on his experience—^both as a resident and as

an assessing official—^to formulate a belief that properties along Lake Shore

Drive were valued incorrectly and this belief was sufficient to authorize an

interim assessment of those properties he believed to be undervalued under IC
6-1.1-9-1."^'

18. Big Foot Stores LLC v. Franklin Township Assessor."^"^^—Big Foot

Stores LLC challenged the IBTR's final determinations, which upheld the 2003

interim assessments ofBig Foot's property by the Franklin Township Assessor,

the Mill Township Assessor, the Pleasant Township Assessor, and the Grant

County Assessor. In "the 2003 tax year, Big Foot owned three convenience

stores . . . and one office building in Grant County, Indiana.'"^"^^ In December
2005, the Assessors issued "Notices ofAssessmentBy Assessing Officer" for the

2003 tax year."^^^ The notices informed Big Foot that the properties were

reassessed due to sales disclosure forms that suggested that the properties had

been previously undervalued. In January 2006, Big Foot petitioned Grant County

PTABOA for review. Big Foot alleged that the 2003 interim assessments were

not uniform and equal, and "requested that the properties' 2002 assessments be

reinstated. '"^^^ The PTABOA denied each of Big Foot's petitions and Big Foot

timely filed four Petitions for Review with the IBTR. At the joint administrative

hearing, Big Foot once again requested that its 2002 assessments be reinstated

because it "believed that the interim assessments were not only not uniform or

443. Id.

444. Id.

445. Id

446. Id

447. Id at *3.

448. 919 N.E.2d 621 (Ind. T.C. 2009).

449. Id at 621.

450. Mat 622.

451. Id
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equal, but unauthorized as well.'"*^^ The IBTR upheld the interim assessments

in their entirety, finding that the assessments were "authorized under Indiana

Code § 6-1.1-9-1, and [therefore] concluded that because Big Foot failed to

present any probative evidence as to the actual market values-in-use of its

properties, the Assessors' interim assessments should be upheld.'"^^^ Big Foot

timely filed four appeals, which were consolidated pursuant to the Indiana Rules

ofAppellate Procedure, and the court granted this motion. On appeal, Big Foot

argued that the IBTR erred in upholding Big Foot's 2003 interim assessments.'*^'^

Big Foot provided the court with two arguments in support of its assertion

that the IBTR erred in upholding the 2003 interim assessments of its real. First,

Big Foot claimed that interim assessments may be made only when there has

been a change to the property that increases or decreases its value.'*^^ Big Foot

alternatively "argued that its interim assessments were improper because they

were essentially the result of 'sales chasing,' 'selective reappraisals,' or 'spot

assessments. ""^^^ As to Big Foot's first argument, the Assessors contended that

IC 6-1.1-9-1 authorized the interim assessments because the sales disclosure

forms had caused them to believe that the properties were undervalued."^^^

Based on the court's previous holding in Charwood LLC v. Bartholomew

County Assessor,^^^ the court found that the Assessors "were authorized under

Indiana Code § 6-1.1-9-1 [to conduct interim assessments], despite the fact that

none of the properties had experienced physical changes or changes in use.'"^^^

As to Big Foot's argument in the alternative that the interim assessments were

actually "spot assessments," the Assessors asserted that although spot

assessments are highly disfavored Indiana, they did not selectively reassess Big

Foot's property. "^^^ Instead, the Assessors adjusted Big Foot's assessments

because of Big Foot's filing sales disclosure forms that plainly showed that Big

Foot's property was undervalued."*^^ The court found this issue to be one of first

impression in Indiana, but decided not to analyze the issue because this particular

case could be resolved on other grounds ."^^^ Therefore, the court held that the

Assessors had failed to demonstrate to the IBTR that the June 19, 2002 and July

16, 2003 sales prices of Big Foot's properties "were related to the values [of

those properties] as of January I, 1999.'"*^^ The court reversed the final

determinations of the IBTR and remanded the cases to the IBTR for further

452. Id.

453. Id.

454. Mat 622-23.

455. Id

456. Mat 623.

457. Id at 624.

458. 906 N.E.2d 946, 95 1 (Ind. T.C. 2009); see supra notes 322-42.

459. Big Foot Stores LLC, 919 N.E.2d at 624.

460. Id

461. Mat 625.

462. Id

463. Id 2A 626.
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proceedings.

19. Robey v. Fairfield Township Assessor."*^"^—Wayne Robey challenged

Fairfield Township Assessor's assessment of his real property for the 2004 and

2005 tax years."^^^ Robey owned residential real property in Lafayette, Indiana,

assessed at $42,800, which Robey believed was an incorrect amount."^^^ The

IBTR found that Robey had failed to "prima facie demonstrate that his

assessment was incorrect.
'"^^^ Robey timely filed an appeal with the Tax Court

arguing that the EBTR's final determination was improper.

Robey argued that during the administrative hearing he had demonstrated,

with probative evidence, that his property's assessed value was incorrect. Robey
specifically claimed that he had presented four different types of evidence

demonstrating that his land assessment was improper. This evidence included

a value-in-use method using comparable properties, a land comparison method,

evidence that his house should have received a condition rating of fair, and,

finally, a linear interpolation method."^^^ As to the value-in-use method, Robey
argued that his assessment violated article 10, section 1 of the Indiana

Constitution because it was not uniform and equal. The court rejected this

argument finding that the evidence presented by Robey during the administrative

hearing on this issue was not objectively verifiable date but rather his own
subjective opinion ofthe value of a comparable property ."^^^ As to Robey' s land

comparison method, he presented such evidence at the administrative hearing

wherein he essentially obtained a value by applying a two-part formula where

first, he divided the quotient of his property's assessed value and its

frontage by its depth factor to ascertain its effective front foot value (the

EFFV); then, he multiplied his property's frontage, depth factor, and the

EFFV of the designated base lot to ascertain his property's purported

market value-in-use."^^^

Robey based these calculations on the premise that "(1) the assessed value

assigned to each of the selected parcels was correct; (2) that those assessed

values contained no adjustments for influence factors; and (3) that one of the

parcels was the base lot.'"^^^ The court found that land comparison method did

not demonstrate that the Assessor had incorrectly assessed the land."^^^ As to

Robey' s contention that his house should have received a condition rating offair,

Robey argued that he established that the Assessor erred in assigning his house

a condition rating of "average" because a condition rating of "fair" more

464. No. 49T10-0708-TA-42, 2009 WL 4668740 (Ind. T.C. Dec. 9, 2009).

465. Mat*l.

466. Id.

467. Id.

468. Id

469. Id at *2.

470. Mat*3.

47 1

.

Id. (footnote omitted).

472. Id



1 040 INDIANA LAW REVIEW [Vol. 43 :999

accurately reflected its physical condition. "^^^ The court noted that the market

value-in-use of an improvement must reflect the presence of any physical

depreciation, but the court held that the totality of Robey "failed to relate the

condition of his house to sufficient market data for his neighborhood" and

therefore Robey' s evidence was not persuasive."^^"^ Finally, as to Robey' s linear

interpolation method of valuation, the court found Robey' s attempts to base his

assessment on past purchases prices to be unpersuasive. Specifically, the court

held that Robey' s linear interpolation method ignored the actual workings ofthe

market because it failed to take into account the fact that real property is more
likely to appreciate or depreciate at differing rates, rather than at a constant rate

over a twenty-year period.'^^'' Based on these holdings, the court affirmed the

decision of the IBTR.

20. Moffett V. Indiana Department of Local Government Finance."^^^—On
September II, 2009, the DLGF approved a "proposed lease rental agreement

between the Union-North United School Corporation and the Union-North

United School Building.'"^^^ The School Corporation served a district that

covered parts of both St. Joseph and Marshall Counties."*^^ In 2008, George M.
Moffett ("Moffett") filed an appeal with the Tax Court challenging the DLGF's
final determination. The court remanded the matter to the DLGF on August 19,

2009 "with instructions to enter specific findings of fact upon which its original

final determination was based.'"^^^ Almost a month later, on September 1 1 , 2009,

Moffett challenged DLGF's final determination.

The court noted that "[w]hen theDLGF reviews school construction projects,

it does so as a tax specialist.'"^^^ IC 20-46-7-1 1 requires the DLGF to consider

several factors when considering approving such a construction project including

the current and proposed square footage, enrollment patterns, age and condition

ofcurrent facilities, effect ofthe construction project on the school corporation's

tax rate, and other pertinent matters."^^' The court further noted that in

considering these factors, "DLGF is not required to assign greater weight to any

one ofthe statutorily listed factors, nor is it required to consider any single factor

dispositive . .
.

; in fact, it need not even base its ultimate decision on them.'"^^^

The court noted that it appeared that the DLGF approved the project after

considering each of the statutory imposed factors. On appeal, Moffett argued

that the DLGF's final determination would "result in financial difficulty and

473. Id

474. Mat*4.

475. Id at *4-5.

476. No. 49T10-0810-TA-58, 2009 Ind. Tax LEXIS 60 (Ind. T.C. Dec. 16, 2009).

477. Mat*l.

478. See supra notes 398-400 for additional facts relating to the school.

479. Moffett, 2009 WL 4885334 at *3-4.

480. Id at *3-4.

481. Id at *5-6.

482. Id. at *6 (citations omitted).
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[excessive] taxation" due to the current state of the economy."^^^ Furthermore,

Moffett argued that "[t]he tax burden resulting from the proposed project [would

not be] fairly or equitably distributed between the taxpayers of St. Joseph County

and the taxpayers ofMarshall County; [and] [t]he School Corporation misled the

DLGF into approving the project by giving it false and inaccurate information."

With respect to the current state of the economy, the court found that, "despite

economic conditions, more taxpayers decided that they were willing to finance

the project than not.'"^^"^ With respect to the unfair distribution ofthe tax burden,

the court found that Moffett had failed to demonstrate that either property in

Union Township, St. Joseph County has been assessed at a different rate than

property in North Township, Marshall County, or that the property of the

taxpayers in Union Township was subject to a different tax rate than the property

of the taxpayers in North Township."^^^ Finally, as to Moffett' s claim that the

School Corporation misled the DLGF, the court found that Moffett had failed to

demonstrate to the court that there was "probative evidence in the administrative

record that demonstrated that the DLGF's reasoning was not supported by
substantial evidence. '"^^^ The court concluded that all Moffett had demonstrated

was that he did not think the proposed project was a good idea, but he failed to

demonstrate that the DLGF's final determination was not supported by
substantial evidence or not in accordance with the law."^^^

21. Klosinski v. Department ofLocal Government Finance."^^^—This matter

came before the court when Michael H. and Phyllis J. Klosinski filed a petition

with the Tax Court, challenging the DLGF approval and certification of the

Cordry Sweetwater Conservancy District' s (CSCD) budgets and tax levies for the

2007 and 2008 tax years."^^^ The Klosinskis asserted in their petition "that the

CSCD's levies were illegal as a matter oflaw because the taxes were not used to

accomplish the CSCD's stated puiposes" and the DLGF did not have the

authority to approve the tax levies."^^^ In response, the DLGF filed a motion to

dismiss for lack of subject matter jurisdiction and a motion forjudgment on the

pleadings. As to the motion to dismiss, the DLGF argued that the court lacked

subject matter jurisdiction because the Klosinskis had not exhausted the

appropriate administrative remedies before filing their petition with the Tax
Court and therefore they had no final determination from any administrative

agency upon which to appeal."*^' The court found that "[w]hile the Klosinskis

contend that they were challenging the propriety of the DLGF's approval and

certification of the CSCD's 2008 budget/tax levy, they were actually attacking

483. Id. at *8.

484. Mat* 10.

485. Mat 12-13.

486. Id. at 14-15.

487. Id at 16.

488. No. 49T10-0909-TA-50, 2009 WL 4876790 (Ind. T.C. Dec. 17, 2009).

489. Mat*l.

490. M
491. Mat*3-4.
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the propriety of the CSCD's 2008 budgetary appropriations.'"^^^ Therefore, the

court held that the "Klosinskis were required to pursue their claim in accordance

with the provisions of Indiana Code §§ 14-33-9-1 and 6-1.1-17 et seq.'"^^^ In

failing to exhaust all administrative remedies, the Klosinskis could not appeal to

the Tax Court because there was no final determination upon which to appeal.
"^^"^

As to the motion for judgment on the pleadings, the DLGF asserted that

judgment on the pleadings was appropriate because of the Klosinskis failure to

exhaust the applicable administrative remedies."^^^ The court agreed holding that

"the Klosinskis' challenge to the CSCD's budget should have been funneled

through the adjudicatory channels provided under Indiana Code §§ 14-33-9-1 and

6-1.1-17 et seq.'"*^^ Therefore, the court granted both the motion to dismiss and

the motion for judgment on the pleadings."^^^

22. Elliott V. Dunning.^^^—Donald F. Elliott, Jr. challenged "the final

determination of the [IBTR] which had upheld the Marshall County Assessor's

assessment of his real property for the 2006 tax year.'"^^^ Elliott owned three

parcels of residential real property along Lake Maxinkuckee near Culver,

Indiana. Two of the parcels were on the lake and not subject to an appeal;

however, one parcel, described as Parcel 13, had no direct view of, or access to.

Lake Maxinkuckee. ^^^ Elliott appealed Parcel 13's assessment of $209,900 for

the 2006 tax year, to the Marshall County PTABOA, which subsequently denied

this appeal. Elliott timely filed a Petition for Review with the IBTR, asserting

that "the assessed value of Parcel 13 should be $69,968."^^^ After the IBTR
upheld the Assessor's assessment, Elliott timely filed an appeal with the Tax
Court arguing that he had prima facie demonstrated that his land assessment was
incorrect.

On appeal, the court noted that "both Elliott and the Assessor designated

Parcel 1 as the firont lot to Parcel 13 . . . during the administrative hearing."^^^

The court fixrther noted that the parties had also agreed that Parcel 13 was a rear

lot.^^^ Based on these facts, the issue in dispute on appeal concerned the

"application of the seven-step formula contained in Indiana's assessment

guidelines by which the depth factor of a rear lot should be determined.''^^"^

Specifically, Elliott argued that the Assessor had misapplied the first step in this

492. Mat*2.

493. Id.

494. Id.

495. Id

496. Id.
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formula regarding the overall depth ofthe rear lot. "Elliott assert[ed] that the use

ofthe word 'overall' signaled] that the effective depths ofboth the front and rear

lots must be added together in order to ascertain the overall depth ofthe rear lot,"

and therefore the effective depth of Parcel 13 was 345 feet.^^^ Elliott used this

figure when applying the seven-step formula to determine his proposed assessed

value. Conversely, the Assessor argued that the formula proposed by the

guidelines did not require the summation of both lots, and that any differences

between the Assessor's figures and Elliott's was simply the result of a

"mathematical error and a misunderstanding ofthe formula."^^^ The court found

that Elliott's claim presented "an issue ofregulatory construction: . . . regarding

the meaning of the word 'overall' within the context of the guidelines'

formula."^^^ Specifically, the court held that the "practical effect of the

Assessor's application ofthe formula produc[ed] an unjust and absurd result."^^^

The court further held that Elliott's interpretation and application ofthe formula

mirrored the assessment data in both the depth factors and assessed values.
^^^

Based on these findings, the court held that Elliott had prima facie demonstrated

that the assessment of Parcel 13 was incorrect and the case was remanded to the

IBTR to take actions consistent with the court's opinion.^^^

B. Sales and Use Tax

1. Belterra Resort Indiana, LLC v. Indiana Department of State

Revenue.^"—Belterra Resort Indiana, LLC appealed the Department proposed

use tax assessment. Belterra, a Nevada corporation, owned and operated the

Belterra Casino Resort in Switzerland County, Indiana. In September 1999,

Pinnacle Entertainment, Inc., parent of Beltena, contracted with Alabama
Shipyard, Inc. to construct the riverboat casino.^^^ Approximately a year later,

title to and possession of the riverboat casino was conveyed to Pinnacle at

Alabama Shipyard's dock in Mobile, Alabama. Pinnacle paid no Alabama sales

tax on this transaction. On July 25, 2000, the title to the riverboat casino was
transferred to Belterra while the boat was in international waters. In the written

consent to transfer the [boat], "Pinnacle's Board of Directors provided that the

transfer of the boat was a capital contribution for which no consideration was
received."^'^ At the time ofthe transfer. Pinnacle owned a ninety-seven percent

interest in Belterra and after Belterra began operations. Pinnacle acquired the

505. Id.

506. Id. at *3.
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remaining interest in Belterra.^'"^ In 2002, the Department audited the sales and

use tax book of Belterra for 2000 tax year and issued a proposed use tax

assessment against Belterra on its acquisition of the riverboat casino. Belterra

timely protested the proposed assessment, and such protest was denied after a

proper hearing.^ ^^ Belterra timely filed an appeal with the Tax Court arguing that

the acquisition of its riverboat casino should not be subject to use tax because it

had not acquired the boat in a retail transaction. The parties filed cross motions

for summary judgment requesting relief.

The court noted that Indiana's use tax is "imposed on the storage, use, or

consumption of tangible personal property that was acquired in a retail

transaction regardless of the location of that transaction. "^^^ Belterra argued on

appeal that the acquisition was not a retail transaction because the riverboat

casino was not acquired for consideration.^'^ But the Department "argue[d] that

Belterra owe[d] the tax because the [riverboat casino] was acquired in a retail

transaction (albeit by someone other than Belterra), no sales tax was paid on the

transaction, and the boat was subsequently used in Indiana."^ '^ In the alternative,

the Department argued that the transfer of the remaining three percent of

Belterra's stock to Pinnacle or when it agreed to operate the boat as a casino.^'^

Lastly, "the Department contend[ed] that the transaction at . . . [as] 'little more
than an empty formality'" designed to avoid tax."^^^ The court rejected the

Department's assertion that Belterra did not acquire the riverboat casino in a

retail transaction. The court further found that the Department had failed to

provide any evidence that Belterra had given the three percent ofBelterra's stock

in exchange for the riverboat casino. ^^' As to the Department's final argument,

the court noted that the subject transaction may seem suspicious, but the court

found that Belterra had provided a sufficient explanation that the structure ofthe

transaction was necessary due to Pinnacle's access to capital and credit

resources.^^^ Based on these findings, the court held that the transaction was not

subject to the use tax and Belterra was entitled to summary judgment. ^^^

2. Cincinnati SMSA Limited Partnership v. Indiana Department of State

Revenue.^^"^—Cincinnati SMSA Limited Partnership andNew Cingular Wireless

PCS, LLC and Westel-Milwaukee, LLC (CSLP) appealed the Department's

"denial of their claims for refiind of gross retail tax paid during [] 2000 and

514. Mat 514-15.
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2001."525 During 200O and 2001, CSLP provided services to mobile phone

subscribers within Indiana, including selling "bundled" calling plans. For a flat

monthly fee, CSLP provided these customers a pre-determined number ofairtime

minutes. In an effort "to provide seamless cellular telephone coverage to their

customers," CSLP executed several "'Intercarrier Roamer Service Agreements'

with other cellular service providers. "^^^ Under these roaming agreements when
a CSLP customer used a cell phone outside ofCSLP's coverage area, the foreign

carrier would provide service. "In exchange, CSLP agreed to bill their customers

for the roaming charges, including all applicable state and local taxes; collect the

payments from their customers; and then remit those payments to the" other

cellular service provider.^^^ In November 2002, CSLP sought a refund of

$1,753,586.51 for the sales tax they had remitted to the Department related to

their Indiana customer's roaming cellular telephone calls. In August 2004, the

Department denied some, but not all, ofCSLP' s claims.^^^ CSLP timely filed an

appeal with the Tax Court, and shortly thereafter filed a motion for summary
judgment.

The parties essentially presented two arguments with regard to the motion for

summary judgment. First, the Department argued that "the original and

supplemental affidavits of Robert Landau and Mark Mercer should be

disregarded pursuant to the Blinn/McCullough Rule." The court noted that under

the Blinn/McCullough Rule ifthe "evidence before a court raises a genuine issue

as to an affiant's credibility, it would be improper 'to base summary judgment
solely on such a self-serving affidavit.

'"^^^ Specifically, the Department

maintained that5//««/McCw//owg/z Rule applied because the affidavits ofLandau
and Mercer contained inconsistencies as to both of the affiant's employment
histories and their statements on CSLP's refund calculations. ^^^ The court,

however, found that any inconsistencies with respect to the employment histories

in Landau and Mercer's original affidavits had been rectified by their

supplemental affidavits. The court further found that "the affidavits did not

contain inconsistencies with respect to CSLP's refund calculations."^^'

Accordingly, the court held that the Blinn/McCullough Rule did not apply in this

case.

CSLP asserted, on the other hand, that it had demonstrated that the

Department erred in concluding that CSLP was not entitled to a refund ofIndiana

sales tax for 2000 and 2001. Specifically, CSLP argued that by remitting too

much sales tax, they were entitled to summary judgment. CSLP claimed the

"bundled" calling plans contained both charges in advance for the pre-set number
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ofairtime minutes, and charges in arrears for airtime minutes used beyond those

provided under the plans.^^^ CSLP argued that they were entitled to a refund

because the Department insisted on CSLP paying the sales tax "up-front" before

the "bundled" minutes were even used, and this practice resulted in CSLP paying

a tax on the same airtime minutes a second time when they paid the other cellular

service providers for their provision of roaming services.^^^ In support of this

argument, CSLP submitted the affidavits of Robert Landau and Mark Mercer

discussed earlier. The court found that the only evidence CSLP has submitted

to substantiate their claim of entitlement to a $1.7 million refund was their

affiants' testimony, and CSLP did not provide any actual "calculations, analyses,

reports, or other underlying data to support that number."^^"^ The court further

noted that the reliability ofLandau's and Mercer's testimony had been called into

question by Department. Therefore, the court held that there was a genuine issue

as to the actual amount of CSLP's overpajmient of tax, and CSLP's motion for

summary judgment had to be denied.^^^

3. Ameritech Publishing, Inc. v. Indiana Department of State Revenue.^^^

—

A similar case came before the court previously in Ameritech Publishing, Inc. v.

Indiana Department ofState Revenue (API I)P^ API I was issued nearly four

years ago, and the court held that, during a portion of the 1998 through 2003 tax

years, Ameritech Publishing, Inc.'s (API) out-of-state purchases and its in-state

use of telephone directories were not subject to Indiana use tax.^"^^ The court

ordered as a result the Department to refund API over $2.5 million. ^^^ During the

time ofthe^P/ litigation, API filed another claim requesting an additional refund

of $1,320,374.57 for taxes paid on items of issue in the first case from the

October 1 , 2003 through the December 3 1 , 2005. In April 2008, the Department

denied API's claim. API timely filed an appeal with the Tax Court arguing that

API's use of its telephone directories in Indiana should not be subject to

Indiana's use tax. Both parties filed cross-motions for summary judgment.
^"^^

The court noted that inAPI I, it had held "that API's purchases ofpaper and

printing services and its use oftelephone directories were not subject to Indiana

use tax."^"^* The court in ^P/ noted three reasons why API was not subject to use

tax:

(1) while API acquired the paper at retail, it was consumed entirely in
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the out-of-state production process and, therefore, never used it in

Indiana; (2) API did not acquire tangible personal property when it

purchased printing services; and (3) API used its telephone directories

in Indiana, it did not acquire them in a retail transaction.
^"^^

In API, the Department presented three arguments in support of summary
judgment. First, the Department argued that this case presents distinct facts from

the key precedent cited in API 1, namely Morton Buildings, Inc. v. Indiana

Department of State Revenue.^^^ Second, the Department argued that RR
Donnelley was a "manufacturer/commercial printer and not just a service

provider; and finally that, as a commercial printer, RR Donnelley necessarily

acquires tangible personal property ... in order to resell that property to its

customers in the form of printed materials.
"^"^"^ The court rejected the

Department's first argument with regard to application oi Morton finding that,

as was the case in API I, the court found the holding ofMorton to be instructive,

not simply due to its facts.^"*^ Furthermore, the court found that the "relevant

inquiry continue[d] to be whether the two conditions of IC 6-2.5-3-2 were

satisfied."^"^^ Specifically, the court looked to "whether API acquired tangible

personal property in a retail transaction; and, if so, whether API used, stored, or

consumed that tangible personal property in Indiana. "^"^^ The court further found

that the Department's final two arguments sought to subject API to Indiana's use

tax due to API contractual relationship with a commercial printer.
^"^^ The court

affirmed its holding inAPI I, however, stating that a retail transaction will not be

found to exist merely due to the status ofthe players.^"^^ The court further found

that API was entitled to judgment as a matter of law because the material facts

and the Department's arguments were the same as those resolved in API I.^^^

C. Corporate Income Tax: Wendt LLP v. Indiana Department

of State Revenue^^^

On January 5, 2007, Wendt LLP filed a "Petition to Set Aside Final

Determination of the Indiana Department of Revenue" with the Tax Court.

Wendt appealed the Department's Letter of Findings that was issued on
September 11, 2006. On September 11, 2008, Wendt moved to amend its

Petition for the sole purpose of clarifying that its appeal covers the 2001-04 tax

542. Id. (citing Ameritech Publ'g, Inc. v. Ind. Dep't of State Revenue, 855 N.E.2d (Ind. T.C.

2006)).
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years. The Department filed an objection to this Motion to Amend. The court

found that Wendt's petition covered the 2002-04 tax years.^^^ The court also

found that Wendt's appeal covered the 2001 tax year. Therefore, the court held

that there was no need for Wendt to amend its Petition to include the purportedly

omitted years.^^^

The Department made procedural motions regarding Wendt's motion to

amend to include the 2001 tax year and also moved to strike certain exhibits and

paragraphs included with Wendt's motion to amend because they "violated

Indiana Rule ofEvidence 408 by referring to confidential aspects ofthe parties'

settlement discussions."^^"* In response, Wendt argued that Rule 408 was
inapplicable because Wendt had not referred to the parties' settlement

discussions to show that the Department had erroneously denied its claims.

Instead, Wendt asserted that it had only referred to them to demonstrate that the

Department knew that Wendt's petition covered the 200 1 -2004 tax years.^^^ The
court held that Wendt had referenced the parties' settlement discussions for the

proper purpose ofdemonstrating that Wendt's challenge ofthe 200 1 -04 tax years

was properly before the court.
^^^

D. Personal Income Tax: Lacey v. Indiana Department of State Revenue^^^

On June 12, 2009, Lyle Lacey appealed to the Tax Court. The Department

moved to dismiss Lacey 's complaint under Indiana Trial Rule 12(B)(6) on

August 4, 2009. Lacey 's complaint alleged that he did not owe Indiana adjusted

gross income tax for the 2007 tax year because he owed no federal income tax.^^^

The Department contended that the court should dismiss the Lacey Complaint

because there was no basis for a claim regarding Lacey' s federal income tax

liability in the Tax Court. The court held that the Department's contention was
essentially accurate, but the court did have the authority to analyze federal law

to the extent the legislature had referentially incorporated federal law in the

Indiana Adjusted Gross Income Tax Act of 1963.^^^ Based on this holding, the

court denied the Department's motion dismiss on this claim.^^^

Lacey's complaint also set forth three other general claims. First, Lacey
argued that under both the Seventh Amendment of the U.S. Constitution and

article 1 , section 20 of the Indiana Constitution, he was entitled to have his

original tax appeal heard by a jury. Second, Lacey contended that although

jurisdiction of the case was with the Tax Court, the Tax Court judge could not
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rule on the case because he had a conflict of interest. Finally, the complaint

argued "that the Department violated the separation of powers provision of

Indiana's Constitution when its administrative law judge conducted an

administrative hearing on Lacey's protest."^^^ The court rejected all of Lacey's

arguments and granted the Department's motion to dismiss on these claims.
^^^

E. Utility Receipts Tax: Enhanced Telecommunications Corp. v.

Indiana Department of State Revenue^^^

Enhanced Telecommunications Corp. (ETC) challenged the Department

imposition of Indiana's utility receipts tax (URT) on certain monies it received

during the years 2003, 2004, and 2005.^^"^ ETC, a small telecommunications

company headquartered in Sunman, Indiana, provided telephone equipment and

services, cellular phone equipment, cable services, and internet services to its

Indiana customers."^^^ ETC provided its customers with local telephone service

only, but also facilitated long distance calls made by, and to, its customers. ETC
also benefitted from Federal Communications Commission and Indiana Utility

Regulatory Commission authorization by which the company could "offset, or

recover, some of the costs of operation."^^^ This system permits ETC to charge

subscribers for a portion of their line costs associated with long distance call

activity. During 2003, 2004, and 2005, ETC billed its subscribers for these line

costs and the line costs were separately stated on ETC's bills. Second, ETC
received subsidy distributions from the Universal Service Fund (USF), as well

as from an equivalent lURC fund.^^^ For 2003, 2004, and 2005, ETC filed an

Indiana Utility Receipts Tax Return with the Department and paid all tax due in

conjunction with each return. The Department audited those returns and

determined that ETC had underreported its URT liability. Specifically, the

Department determined that ETC had failed to report the various distributions it

received as gross receipts subject to the URT.^^^ ETC protested the proposed

assessments and sent a letter to the Department claiming that the money it

collected during the years at issue in the form ofgovernment subsidies should not

have been reported as gross receipts subject to the URT. ETC further "claimed

that between this error and its protest ofthe proposed assessments, it was actually

entitled to aURT refund totaling $24,348.46."^^^ The Department denied ETC's
protest after an administrative hearing on the issue.^^^ ETC timely filed an appeal
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with the Tax Court arguing that the money ETC collected from its customers in

"subscriber line charges" (SLC) and "federal universal service contribution

recoveries" (FUSCR) were not subject to the URT, and that the distributions

ETC received through various federal and state subsidy programs were not

subject to the URT.^^^

The court first dealt with the issue of whether the money ETC collected in

SLCs and FUSCRs should have been subject to the URT. In dealing with this

issue, the court first analyzed whether the SLCs and FUSCRs should be excluded

from ETC's gross receipts as "fees" or "surcharges."^^^ The court noted that the

legislature had not defined the terms "fees" and "surcharges" for purposes of

URT, and the court gave those words their plain, ordinary and usual meaning, as

defined in the dictionary.^^^ Based on the dictionary definitions of these terms,

the court held that the SLCs and FUSCRs were "fees" or "surcharges" because

they were charges that were in addition to and separate from ETC's charges for

its basic monthly service. Therefore, the court held the money ETC collected in

SLCs and FUSCRs was excluded from its gross receipts for purposes of the

URT.''"

Next, the court analyzed whether or not the distributions ETC received

through various federal and state subsidyprograms should be subj ect to the URT.
The court first looked to the definition of the term "gross receipts." The court

looks to IC 6-2.3-3-3 which defines the term "gross receipts" as essentially any

legal settlement. ^^^ The court next looked to how the Indiana Code used the term

"settlement." The court found that the term "settlemenf with regard to the

government subsidies were not legal settlements, and therefore "they [did] not

qualify as gross receipts pursuant to Indiana Code § 6-2.3-3-3."^^^ The court

ftirther found that the government subsidies clearly did not meet the terms of IC

6-2.3-3-10 because they were used to offset the general costs of overall line use

and maintenance."^

Finally, the court addressed two other, more general arguments made by
Department to support its taxation of ETC's charges and distributions.

Department argued that the charges and distributions are gross receipts because

ETC receives them. The court, however, found that ETC's receipt ofthe SLCs,

FUSCRs, and distributions were not received in consideration for the retail sale

ofutility services for consumption and therefore not subject to the URT."^ In its

final argument, the Department claimed that the intent of the legislature in

creating the URT in 2002, was "to increase tax revenues from utility companies,"

and ETC's charges and distributions should be included in gross receipts in order
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to further that goal.^^^ The court noted, however, that the State's power to tax is

contingent upon the occurrence of a specific event as prescribed by the

applicable statutes. Based on this observation, the court held that to the extent

ETC has demonstrated that its SLCs, FUSCRs, and government subsidies did not

fall within the meaning of "taxable gross receipts" for purposes ofthe URT, the

items failed to meet the requirements of the statute.
^^^

The court concluded that the SLCs, FUSCRs, and the other government

subsidies should not be subject to the URT.
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