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Abstract: Employees’ mental and physical problems require appropriate responses
from the library manager. Familiarity with the Americans with Disabilities Act, the Family
and Medical Leave Act, and the Pregnancy Discrimination Act is legally essential. The

authors offer guidelines on the application of each act in relation to the other two.

In 1990, the Americans with Disabilities Act (ADA)!, a comprehensive
civil rights statute, elevated disabled persons to a new level of protected
status similar to the human rights afforded minorities with the enactment of
the Civil Rights Act of 1964.2 The ADA eliminates discriminatory practices
directed toward persons with physical or mental disabilities and affords them
the opportunity to live productive lives in the least restrictive environment.?

Provisions of the Family and Medical Leave Act (FMLA) of 1993*
also concern the issues of disabilities; and, when academic library managers
attempt to frame their organizations’ medical and disability leave policies,
they should fully comply with both the ADA and the FMILLA. The Equal
Employment Opportunity Commission (EEOC), which enforces Title I of the
ADA, and the Department of Labor, which enforces the FMLLA, have, to
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date, provided employers with no concrete guidelines concerning how these
acts relate to each other. Complicating matters, the obligations for nondis-
crimination imposed by the Pregnancy Discrimination Act (PDA) of 1978°
may additionally impact leaves of absence and related issues.

This article identifies critical issues among the ADA, the FMLA, and
the PDA and offers strategies that can be followed to resolve some of the
problems that will certainly arise in the future as these statutes interact and
managers attempt to comply with their respective mandates.

Who Is Covered by Title | of the ADA?

Title I of the ADA prohibits any form of discrimination against a “quali-
fied individual with a disability” based solely on the individual’s disability.
This prohibition applies to all aspects of employment, including recruitment,
hiring and placement, retention and promotion, compensation and fringe
benefits (including leaves of absence), and the disciplining and discharging of
employees.®

A “disability” is broadly defined by Title I of the ADA to cover a wide
range of actual disabilities and perceived disabilities in addressing the social
issue of equity. The act defines the term “disability,” as:

E A “physical or mental impairment’ that “substantially limits” one or
more major life activities, such as caring for oneself, performing
manual tasks, walking, seeing, hearing, speaking, breathing, learning,
and working; or

H A record of having such an impairment; or

®E Beingregarded as having such an impairment.’

A physical impairment will affect one or more of the major body sys-
tems; a mental impairment will take the form of a mental or psychological
disorder.®

A person is “substantially” impaired if s/he is unable to engage in one or
more life activities. In other words, the individual is unable to perform a
major life activity that an average person in the general population can
perform. Considered in establishing what constitutes a significant impairment
is the condition and manner (including duration or lack of) in which a person
can perform a major life activity, compared to the average individual in the
general population. Measures of impairment take into consideration both the
nature and severity of the impairment. It is also necessary to take into ac-
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count the permanent or expected long-term impact of the impairment.’

The ADA attempts to protect a “qualified individual with a disability”
from discrimination on the basis of that disability. The protected party is a
person with a disability who, with or without “reasonable accommodation,”
is capable of performing the “essential functions” of a position that s/he is
seeking oris already holding.'®

In order to ascertain what, in fact, are the “essential functions” of a
library position, the ADA provides that consideration must be given to the
employer’s judgment about what functions of a position are essential. The
employer is required to state these essential job functions clearly in the
written job description.! For example, given a job description that contains
the requirement that an academic librarian is responsible for conducting on-
line searches of a university’s databases, what is truly “essential”” about this
job requirement? In this case, what is essential is that the academic librarian
be knowledgeable about the methodology of searching and that s/he be able
to direct searches if, in the case of that particular librarian, the computer
system is not personally accessible because of his/her disability. A
non-essential task in the same case scenario is that the academic librarian be
required to feed paper into a printer if s/he does not have the dexterity to do
so. Clearly, a subordinate or another individual could be called upon to
complete the task of feeding paper. It is not essential to the professional
work of an academic librarian.

Once the academic library manager has determined that an applicant for
employment or a current employee of the university library is a “qualified
individual with a disability” and that the individual can perform the “essen-
tial” duties of the position at issue, it then becomes necessary for the man-
ager to ascertain what would constitute a “reasonable accommodation” that
the academic library should consider implementing. A reasonable accommo-
dation that an academic library might be required to provide could include
modifying existing buildings to eliminate architectural barriers, modifying
equipment or adding devices to be used in the performance of the job (e.g.,
to eliminate sensory barriers), restructuring the actual job, creating part-time
or modified work schedules, or reassigning an employee who develops a
disability to a vacant position for which s/he is qualified.'?

It should be noted that an academic library may be held liable under the
ADA for discrimination if it fails to make reasonable accommodations to a
known disabled person who is otherwise qualified to perform the essential



Indiana Libraries, Vol. 16, No. 2, 1997

functions of a position, unless the library can demonstrate that the accommo-
dation would impose an “undue hardship” on the effective operation of the
library.’* An “undue hardship” is an action (including a proposal of accom-
modation demanding subsequent implementation) which would in the overall
consideration require significant expense or difficulty to the employer. Con-
sideration includes the overall size and financial resources of the library; the
composition, structure, and functions of the library’s work force; and the
total impact of the accommodation upon the operation of the library.'* For
example, an institution with a historic library that poses a serious architec-
tural problem in adaptation to accommodate the orthopaedically disabled
may cite the undue hardship section of the ADA as a defense for not provid-
ing accessibility to work areas. A good argument can be made in these cases
that the extensiveness of alteration needed for compliance would constitute
an irreparable loss to the historic integrity and value of the structure. Such a
severity of loss of historic character, along with the real expense of alter-
ation, can serve as an example of how to apply the undue hardship proviso.

Indeed, many of the nation’s oldest institutions of higher education still
operate academic libraries located within historic buildings, the alteration of
which would require a huge investment of institutional funds in achieving
accessibility for the disabled. Often, of course, inconspicuous alternatives
exist, such as a side door or a loading dock. When possible, a good faith
effort should be made to provide access through these alternative entrances.

Although academic librarians are philosophically in agreement with the
concepts of fair and equal treatment of patrons and colleagues with disabili-
ties, the library professional also holds a duty or responsibility to his/her
employer to hire the best possible employees who can meet the needs of the
positions to be filled. The responsibility of hiring only the best qualified
applicants is not in conflict with the mandates of the ADA. Indeed, it should
be noted that the ADA provides the library with two significant principles of
equality. One is the establishment of employment standards aimed to maintain
an institution’s standards of excellence; a second is the prohibition of preclu-
sive standards that adversely affect the disabled.

Academic libraries are permitted to establish standards of employment
that must first be met before an offer of employment is made. Thus, the
application of qualification standards, tests, or selection criteria that screen
out, or tend to do so, individuals with disabilities are permitted to the extent
that the library can show these selection criteria to be “job-related
and...consistent with business necessity.” Holding to the standards should
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include, if appropriate, an affirmation that the accommodation necessary to
allow a disabled librarian to perform the duties of the position cannot be
provided.’®

Another principle of equality provided by the ADA addresses employ-
ment standards that preclude or eliminate disabled librarians from possible
employment by a library. For example, a library might establish qualification
standards that preclude an individual with a disability from a particular
position on the basis that the individual would pose a direct threat to the
health and safety of him/herself or another library employee. Such standards
could act as grounds for denial of an application for employment.'® The
necessity of the restrictive standards is a matter for review.

There is no substitute for a good faith effort in the form of an offer of
reasonable accommodation in attempting to meet the needs of a person with
a disability. The “good faith effort” defense is available even in situations in
which a library has violated the ADA and in which compensatory and puni-
tive damages are available to a prevailing party. If the library manager can
demonstrate that s/he attempted to make a good faith effort (in consultation
with the disabled applicant for employment or promotion) to identify barriers
and to make a reasonable accommodation to the disabled applicant’s needs
and if that accommodation fails or proves impractical to implement, then the
library is likely not to be seen as violating the ADA."’

The ADA prohibits pre-offer medical examinations and inquiries of an
applicant concerning whether s/he has a disability or the nature and severity
of a disability.'® However, library managers may make pre-employment
inquiries concerning an applicant’s ability to perform job-related functions.
Managers may also require medical examinations of applicants subsequent to
an offer of employment and prior to the commencement of that employment.
Additionally, library managers may condition an offer of employment on the
outcome of a medical examination, provided that similar examinations or
inquiries are mandatory for all applicants for employment in that particular
job classification and provided that the examinations are not designed to
discriminate against otherwise qualified applicants with disabilities.?

The ADA requires that medical information and any medical history
obtained concerning an applicant’s health condition must be maintained on
separate forms and in separate medical files. This material must, with certain
specific statutory exceptions, be handled as confidential records.?! Subse-
quent to an offer of employment, the manager can ask an applicant if s/he is
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disabled and can inquire about the nature and severity of a disability, but only
to the extent that such information can be shown to be “job-related and
consistent with business necessity.””?? The library manager also has the re-
sponsibility of ensuring that inquiry concerning the medical history of a staff
member or information obtained pursuant to a medical examination is pro-
tected as confidential material >

The ADA does not prevent the library from prohibiting the use of
alcohol and illegal drugs by employees on the work site.?* If an employee is a
drug addict or alcoholic, the manager still may hold that employee to the
same standards of employment or job performance that the library holds
other employees.?

The Pregnancy Discrimination Act
This paper should make clear whether the ADA covers pregnancy as a
medical condition. Taking into consideration the large number of female
employees found particularly in the library field and the need of an organiza-
tion to avoid any unnecessary litigation, this issue is of extreme importance
to the library manager.

The Pregnancy Discrimination Act (PDA) was enacted in 1978 as an
amendment to Title VII of the Civil Rights Act of 1964.%6 Popularly known
as “Title VII,” this portion of the Civil Rights Act generally prohibits dis-
crimination on the basis of race, color, religion, sex, or national origin by
organizations, including libraries, that have fifteen or more staff members.?’
The PDA was enacted in response to a ruling by the Supreme Court in the
case of the General Electric Company v. Gilbert, 429 U.S. 125 (1976),
wherein the court held that an employer was not denied the authority, under
Title VII (in its unamended form of that time), that of excluding from a
disability plan, pregnancy-related disabilities. The rationale for the ruling
stated that discrimination on the basis of pregnancy was not the same as
discrimination on the basis of sex. As a result of the reaction to this court
decision, the PDA added a subsection (K) to Section 701 of Title VII,
broadening the terms “because of sex” or “on the basis of sex” to encompass
discrimination “on the basis of pregnancy, childbirth, or related medical
conditions.”?

The PDA also provides that “[w]omen affected by pregnancy, childbirth,
or related medical conditions shall be treated the same for all
employment-related purposes, including receipt of benefits under fringe
benefits programs, as other persons not so affected but similar in their ability
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or inability to work.”? The EEOC has developed regulations pertaining to
pregnancy and childbirth-related leaves of absence that require the employer
to establish policies that treat pregnancy and childbirth-related leaves the
same as leaves of absence required for other medical reasons. In terms of the
commencement and duration of the medical or disability leave of an em-
ployee, the PDA states that leave extensions, reinstatement rights, health or
disability insurance plan coverage, and seniority and other benefits and
privileges accrued while on leave must not be denied that employee.*® In
short, a library manager must insure that his/her policies concerning medical
leaves of absence do not treat pregnancy differently from other medical
conditions.

The EEOC regulates the PDA. In light of its regulation, if a manager
fails to establish a medical leave policy which covers staff members, or if
established medical leave is insufficient, the lack of established policy or
inadequacy of the existing policy may violate Title VII. As a result, an em-
ployee who is inadequately covered may argue that the policy has a disparate
impact on female library employees and is not consistent with business
necessity.!

The concept of an employer’s medical leave policy treating all medical
disabilities identically has been legally challenged. Indeed, it has been suc-
cessfully contended that such supposedly equal treatment of all, but dissimi-
lar, disabilities has a “disparate impact” and, hence, may, in particular cases,
violate Title VII. This concept of “disparate impact” was upheld in the case
of Abraham v. Graphics Arts International Union (660 F. 2nd 811, D.C.
Circuit 1981), which contended the employer’s medical leave policy, which
allowed only a 10-day leave of absence for all disabilities, had a discrimina-
tory effect toward women with medical conditions attendant to pregnancy
and childbirth. In a word, the court held that such medical leave policies
constitute sex discrimination and violate Title VII. Also, in United States
Equal Employment Opportunity Commission v. Warshawsky & Co., 768 E.
Supp. 647 (N.D. III. 1992), an employer’s medical leave policy which denied
extended leave to employees with less than one year’s seniority was held to
have a disparate impact on female employees; and the policy was, therefore,
found to violate Title VIL.

The Family and Medical Leave Act
The Family and Medical Leave Act (FMLA)*? covers private sector
organizations that employ fifty or more employees and public sector organi-
zations irrespective of the number of employees.** The FMLA provides that
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an eligible employee may take twelve weeks of unpaid leave during any
twelve-month period without jeopardizing his/her employment status, so
long as the reasons for the leave are based upon any of the four following
situations:

1. to care for the employee’s newborn child, within the twelve-month
period following the child’s birth

2. to care for a child newly placed with the employee through either
adoption or foster care, within the twelve-month period following
that placement

3. to care for the employee’s spouse, child, or parent, if that relation has
a “serious health condition”

4. for the employee to care for him/herself when a serious health
condition renders the employee unable to perform his/her job**

An employee must have been in service with a library of fifty or more
employees; if in the private sector, for at least twelve months, and have been
employed during those preceding months for at least 1,250 hours.* If the
library is in the public sector, the same conditions apply regardless of the
number of employees in the organization.

The FMLA defines a “serious health condition” as including any injury,
illness, or mental or physical problem requiring inpatient care or “continuing
treatment” by a health care provider.>® The FMLA defines “continuing
treatment” as being treatment by a health care provider for a health problem
which results in a period of absence of least three work days.*’

The FMLA does not mandate managers to pay for the leave taken by
employees. A library may offer a fringe benefit which provides for paid leave.
If so, the library may credit that paid leave towards the twelve-week FMLA
leave that an employee is eligible to receive.*® The manager may also require
the employee to substitute accrued vacation leave, personal leave, family
leave, or sick leave towards the twelve weeks of leave allowed under the
FMLA* \

An employee of a library may take his/her leave under the FMLA
intermittently, or s/he may create a reduced-hour work schedule to accom-
modate the need of caring for a family member who has a serious health
condition or to accommodate the employee’s own personal need to care for
him/herself because of a serious health problem.*’ In order to qualify for
intermittent leave, the employee must demonstrate that the leave is medically



Indiana Libraries, Vol. 16, No. 2, 1997

necessary. The type of leave based on medical necessity must be certified by
a health care provider who is treating either the employee or a member of the
employee’s family.*!

In situations in which employees elect to take either intermittent leaves
or reduced-hour schedules, libraries are allowed to transfer employees
temporarily to positions that offer equivalent pay and fringe benefits to the
employees’ regular (or original) positions, so long as the library can demon-
strate that the transfers best accommodate the desired leaves.> Once a leave
has terminated, the FMLA requires the manager to reinstate the employee in
the position held prior to the commencement of the leave or to place the
employee in an “equivalent position” that s/he is otherwise qualified to hold
with equal pay, fringe benefits, and seniority.** “Equivalent position” refers to
an alternate position with the library which has the same pay, fringe benefits,
and working conditions as the position previously held by the employee.*
For example, if the employee was formerly employed as a reference librarian
in the library of a school of law, an equivalent position might be as an in-
structor in legal research and writing. Notwithstanding the reinstatement
section of the FMLA, the act does not mandate that a manager find a posi-
tion for an employee who otherwise would have been laid off. Specifically,
this means an instance in which an employee’s previous position has been --
and would have been -- eliminated from the manning table in spite of the
employee’s individual circumstances, including personal health complica-
tions.*

Another significant aspect of the FMIA is the section that requires the
library to reinstate benefits which had accrued prior to the commencement of
leave.*¢ Also, it is important to note that the FMLLA mandates that an em-
ployer continue to carry group health care coverage for the duration of the
employee’s leave.*” On his/her part, the employee who is on leave is required
to continue paying the usual premiums for such coverage.*

Academic library employees who are covered by the FMLA are pro-
vided with three important areas of protection:

1. First, when leave is to be taken either for pre-planned medical
treatment of a family member or for treatment of the employee’s own
serious health problem, an employee is required to schedule treatment
sessions so they do not interfere unduly with the operation of the
library.* Hence, the employee must confer with the library manager
when planning treatment sessions so that the leave taken will best
meet the scheduling needs of both the library and the employee.*

10
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2. Second, an employee is required under the FMLA to give the library
at least 30-days notice of the intent to take a leave for medical
treatment if such treatment is foreseeable. If the circumstances do not
allow the employee to give early warning of the need for medical
leave, the FMLA requires the employee to notify the manager of the
need for medical treatment “at the earliest possible date.” Normally,
“the earliest possible date” is construed to mean within one or two
working days of learning of the need for medical treatment.”!
Pursuant to a uniformly-enforced policy, the library could delay
permission for leave till the notice period has passed if the required
notice is not provided.** Quite simply, the organization cannot be
expected to make a response or be held accountable for not doing so
when it is in ignorance of a need.

3. Third, when an employee requests leave to care for a family member
with a serious health condition or for that employee to care for his/
her own serious health problem, the library may require the
certification of a health care provider to verify the need for leave.>
Under the FMLLA, the library may make leave conditional upon the
provision of certification, only if the library gives the employee a
minimum of fifteen calendar days to obtain such certification.>* Once
leave has been granted under the FMLA, the library may also require
the employee to provide continuing certification by the health care
provider of the employee’s ability (or inability) to return to work.>

Relationship Between the ADA, PDA, and the FMLA
Comparing and contrasting the ADA, PDA, and FMLA reveals their

combined impact on academic libraries and aids in the avoidance of needless
employment discrimination litigation. The librarian should not be over-
whelmed when first reviewing the mandates of the three acts. S/he should
first be aware that the requirements of the three acts are to be seen as supple-
mental rather than conflicting. That is to say, a manager who attempts to
comply with one of these acts will not find him/herself automatically in
violation of the other two acts.>® In other words, meeting the conditions of
the three acts will not result in the creation of a dilemma for the manager
attempting to comply with the law. The manager will not be forced to weigh
the potential liability and risk factors of selecting the appropriate act for
compliance.’” The manager should, rather, concentrate on a review of the
library’s employment policies and focus on the equitable application of those
policies to determine if the library is in compliance with all relevant mandates
of each act. Concord among the acts will care for itself.

11
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Coverage

The first step that must be taken to determine the impact of these
statutes is to ascertain if the library is, in fact, covered by the acts. As stated
previously, only large private sector organizations with a minimum of fifty
employees are covered by the FMLA. However, public sector organizations
-- which would include many academic libraries -- are subject to the regula-
tions of the FMLA regardless of the number of employees they have. Not-
withstanding the universal coverage of academic libraries in the public sector,
the individual seeking benefits under the FMLLA must still meet all of the
requirements of eligibility for leave. These include the same requirements
that must be met by private sector organizations with a minimum of fifty
employees.

Even if the library does not qualify for FMILA leave, an employee with a
serious medical condition may be protected by one or more of the remaining
statutes. As of July 26, 1994 (coincident with the implementation of Title
VII), libraries with a minimum of fifteen employees became subject to the
provisions of the ADA.*® Hence, employees who do not qualify for FMLA
leave, but request leave as a result of a physical or mental disability, may
qualify for leave under the ADA. For example, an employee who loses sight
as a result of retinitis pigmentosa, but does not qualify for leave under the
FMLA, may request leave for participation in a rehabilitation program as
reasonable accommodation for disability under the ADA. The employee may
also request a modified work schedule allowing him/her to work a reduced
number of hours per week in order that s/he might adjust to the disability and
learn the use any low vision aids that are prescribed.

The PDA, as an amendment to Title VII, covers libraries with a mini-
mum of fifteen employees. As a general rule, the ADA does not regard
pregnancy as a disability. However, certain situations might arise in which a
female employee who is not covered for leave under the FMLA might file a
claim of sex discrimination if she is refused disability leave for pregnancy or
for medical conditions related to childbirth. For example, if a library covered
by the FMILLA has a policy that permits its employees to take medical leaves
of up to twenty weeks for any disability, but allows female employees only a
maximum leave of twelve weeks for pregnancy and childbirth, this policy
could clearly be interpreted as being a prima facie violation of Title VII as
amended by the PDA, even if female employees impacted by the policy were
eligible for FMLA leave.

12
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Statutory Definitions of “Disability” Under the ADA and

“Serious Health Conditions” Under the FMLA
The next step that should be taken by an academic library that is cov-
ered by both the ADA and FMLA is to ascertain if an employee with a
medically-related disability has a “disability” protected by the ADA ora
“serious health condition” protected by the FMLA or if, perhaps, the em-
ployee is covered by both acts.

When a person reviews the definition of “serious health condition,” as
interpreted by the Department of Labor’s interim regulations,* s/he clearly
sees that the FMLA’s definition of the term “serious health condition” is
broader than the statutory definition of “disability” under the ADA. The
principal reason for the broader definition of a “serious health condition”
under the FMLA is the short-term nature of most serious health conditions,
which generally do not impair a major life activity. The permanent or
long-term impairment of a major life activity would constitute a disability
covered under the ADA. The manager should also keep in mind that the
FMILA allows an employee with a serious health condition to take only up to
twelve weeks of unpaid leave per leave year as a result of a serious medical
condition. On the other hand, a job applicant or library employee who is a
“qualified individual with a disability” may be eligible for a wide assortment
of reasonable accommodations which, of course, includes leaves of absence.

To restate the statutory definition, a “serious health condition” is an
illness, an injury, or a physical or mental condition requiring either inpatient
care in a medical facility (i.e., overnight hospitalization) or continuing treat-
ment by a health care provider. “Continuing treatment” refers to a situation in
which a person receives at least two treatments by a health care provider for
the same health condition. A “serious health condition” further refers to a
condition that necessitates a period of absence from work of three or more
calendar days. Library employees who are only moderately ill with the flu or
a bad cold are potentially covered by the FMLA and may qualify for leave.

The definition of the term “disability” under the ADA is narrower than
the definition of “serious health condition” under the FMLA. The definition
of “disability” is limited to a physical and mental impairment that “substan-
tially limits” one or more of the individual’s major life activities.®° Therefore,
temporary or non-chronic impairments that promise to be of short duration,
with little or no expectation of long-term or permanent impact, are usually
not disabilities.®! For example, non-chronic impairments -- such as sprained
joints, concussions, broken limbs, flu, migraines, and the common cold -- are
not considered disabilities and are not covered by the act.®?

13
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Three factors must be considered in determining whether a person is
substantially impaired according to the ADA:

1. the nature and severity of the impairment;

2. the duration or expected duration of the impairment; and

3. the permanent or long-term impact or the expected permanent or
long-term impact resulting from the impairment.®®

As aresult of the ADA’s narrow definition of the term “disability,”
managers should be aware that there are a great many physical or mental
conditions for which employees are eligible to receive leave under the
FMLA, but extremely few conditions qualify as disabilities under the ADA.

The manager must decide whether a specific medical problem is a
“disability” or a “serious health condition.” According to the interim regula-
tions of the FMILA, the employee’s notice, written or verbal, of a desire to
take leave under the FMLA is “sufficient to make the employer aware that
the employee needs FMLA -qualifying leave, and the anticipated timing and
duration of the leave.”* The employee also need not assert his/her rights
under the FMILA or mention the FMLA in order to satisfy the notice provi-
sions of the act.®® Instead, “the employer should inquire further of the em-
ployee if it is necessary to have more information about whether FMILA leave
is being sought;” and, if the employer confirms that the requested leave
qualifies under the FMLA, that employer then has the duty of informing the
employee in writing that leave will be counted against the employee’s overall
twelve weeks of leave per leave year under the FMLA..%

The ADA also places on the library, the responsibility of determining
whether an employee is a “qualified individual with a disability”” and is ca-
pable of performing the “essential functions of the position” with or without
“reasonable accommodation.”®” The manager must first ascertain if the
employee has a “physical or mental condition” which “substantially limits”
one or more of his/her “major life activities.”®® If the manager determines that
the employee is disabled, s/he must then ascertain if that person is otherwise
“qualified” for the library position being sought or currently held. The
EEOC regulations state that this determination will be undertaken by using a
two-step process. “The first step is to determine if the individual satisfies the
prerequisites for the position, such as possessing the appropriate educational
background, employment experience, skills, licenses, etc.”® “The second step
is to determine whether the individual can perform the essential functions of
the position held or desired, with or without reasonable accommodation.””

14
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Step two is where the employer attempts to determine through the develop-
ment of a dialogue with the disabled employee whether a reasonable accom-
modation to meet the needs of the disabled employee can be achieved with-
out resulting in undue hardship to the employer. It is the “employer who
must make a reasonable effort to determine the appropriate accommoda-
tion.””!

“Essential Functions of the Position’ Under the ADA

and “Functions of the Position” Under the FMLA
When comparing and contrasting the ADA with the FMLA, it is worth
noting the differences between the terms “essential functions of the position”
under the ADA and “functions of the position” the FMILLA. Under the ADA,
a person with a disability must be able to perform the “essential functions of
the position,” with or without being afforded reasonable accommodation, in
order to be protected from discrimination.

At this juncture, the manager should familiarize him/herself with the
meaning and application of what is meant by “essential job functions.” It is
impossible, if not impractical, to state categorically or to list in minute detail
the job functions essential to a specific position. Judgment should be based
on a case-by-case review of each employment position at issue. The ADA
provides the manager with three factors which should be taken into consider-
ation in this situation:

1. whether the position exists to perform a'particular function

2. the number of other employees available to the library to perform that
function or among whom performance of that function can be
distributed

3. the degree of experience or skill required to perform the function.”

If a disabled person is able to perform the essential functions of the
position, with or without reasonable accommodation, then the disabled
person is covered by the ADA. On the other hand, contrasting the conditions
of the “functions of the position” of the FMLA with the ADA’s “essential
function” mandate, an employee is entitled to job-protected leave under the
FMLA only if the employee has a serious health condition which prevents
him/her from performing the-“functions of the position.” Under the interim
regulations of the Department of Labor, an employee is unable to perform
the “functions of the position” when s/he is either unable to work at all (i.e.,
a total incapacitation) or is unable to perform the “essential functions of the
position” as defined by the ADA.” Eligibility for protection under the ADA

15
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is centered on the employee’s ability to perform the essential job functions of
the position, while eligibility for protection under the FMLA is focused on
the employee’s inability to perform any of the job functions. The ADA is a
declaration of an employee’s right to work; the FMLA is an affirmation of
the employee’s right to relief from work when such relief is medically advis-

able.

This dichotomy creates a potential problem for the manager, as can be
seen from the following example. A staff member who is entitled to coverage
by the FMLA is seriously injured while away from work. The injury sustained
is a broken arm that requires six weeks of recovery, a fact documented by the
employee’s physician. Due to the serious nature of the break, the employee
will be permanently impaired in his/her ability to perform the essential func-
tions of his/her regular position, even with reasonable accommodations.
There is, however, an equivalent position presently available at the library
which the employee is physically capable of performing without the necessity
of reasonable accommodation being provided. The employee’s rights under
the ADA and the FMLA are significantly different.

Under the FMLA, the employee is entitled to six weeks of leave follow-
ing the sustaining of the injury. The interim regulations pertaining to the
FMIA state that a library in this situation cannot force a staff member who is
eligible for FMILA leave to accept a reasonable accommodation in lieu of
taking his/her full twelve weeks of leave.”™ In contrast, the ADA mandate
requires that the library allow the staff member the opportunity of returning
to work and, if need be (as in this example), of transferring to an available
position as a reasonable accommodation of his/her disability. Under the
FMILA, there exists a condition of prohibition imposed on the employer
against the removal of permitted leave; under the ADA, there exists a condi-
tion of affirmation and permission in terms of the employee’s right to work.

Leaves of Absence as Reasonable Accommodation
The ADA and the FMLA interact in situations requiring the library
employee to request a leave of absence, which can be taken either in a single
block of time or as a modified work schedule as reasonable accommaodations

for the employee’s disability under by the ADA. The request for a modified
work schedule occurs in situations in which the employee needs specialized
medical treatment which can only be obtained at times that conflict with
normal working hours (e.g., employees requiring dialysis treatment) or in
which the disabled employee needs frequent rest periods or shorter working
hours. In this situation, there is no reason why leave under the FMLA cannot

16



Indiana Libraries, Vol. 16, No. 2, 1997

also be seen as being reasonable accommodation under the ADA. In other
words, a leave of absence under the FMLA will also satisfy the mandates of
reasonable accommodation of the ADA. In situations where the employee
has exhausted his/her twelve-week leave under the FMLA, s/he may then be
eligible for protection under the ADA since the leave or reduced work
schedule can be interpreted as being a reasonable accommodation.

Return to Work as an Accommodation

There is a point of contact between the ADA and the FMLA in that a
staff member who has taken medical leave under the FMILA is also eligible
for reasonable accommodation provided by the ADA, once the staff member
has returned to work. The FMLA states that a serious health condition
should not be interpreted as being an ADA-protected disability since the
majority of serious health conditions are short-term in nature. Notwithstand-
ing this general rule, there are situations in which serious health conditions
entitle the staff member to FMLA leave and require reasonable accommoda-
tion under the ADA. The manager must be cautious when dealing with a staff
member who has been on FMLA leave when s/he may think that employee
might also be covered by the ADA. A three-factor test can be applied to help
in this determination:

1. The manager should notify the employee of his/her rights under the
FMLA so that the employee is aware of the maximum allowable
period of leave available, along with the consequences of failing to
return to work at the expiration of this period of time.

2. The manager should determine if the staff member has a disability as
defined by the ADA and should ascertain if the employee is capable
of performing the essential job functions of the specific position
within the library.”

3. If the manager determines that the staff member does, in fact, have a
disability, then that manager should ascertain if the employee in
question is qualified for that position.

As an example of possible complications, an academic librarian may
have a person in his/her family who is terminally ill. During the FMLA leave
taken to care for that relative, the librarian is in an accident and is perma-
nently disabled as a result of that accident. All the protections due a person
with a disability under the ADA are now applicable, and reasonable accom-
modation is now required of the employer in the form of a same position or a
same-pay position as that position the librarian held before s/he went on
FMLA leave.
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If the above three-factor test is applied and the manager makes the
determination that the library does not need to make reasonable accommoda-
tion at the present time, the library will have very importantly established
documentation that will support a “good faith” defense to a complaint of
employment discrimination under the ADA. On the other hand, the
three-factor test may indicate that accommodations need to be made by the
library, hence, the staff member should be reinstated in a position at the

library.

Conclusion

This article has explored the definitions and essential functions of the
ADA, FMLA, and PDA with the intent of focusing upon their applications to
the academic library setting. Much attention has been paid to the actual
language of the statutes and regulations because the ADA, the FMLA, and
the PDA are recently enacted statutes without a large body of case law or
supporting articles to provide academic library administrators with guidelines
in applying the provisions of the law.

This article has attempted to provide the reader with the technical
information necessary for understanding the interaction of the three acts; and,
when possible, the authors have offered practical applications showing how
an academic library manager could meet the legal obligations raised by these
acts.
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