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I. INTRODUCTION

Climate change is no longer an abstract problem for future generations. It is
an immediate threat to human life and health, the tangible effects of which can be
seen and felt around the world. The news is teeming with examples of climate
disasters. In March 2022, an Antarctic ice shelf the size of Rome collapsed due
to abnormally high temperatures.' In 2021, there were four major disasters that
cost over $20 billion each.” The average temperatures from 2010 to 2019 were the
highest on record,’ and July 2021, was the hottest month in recorded history.*
Nearly one third of the world’s population is exposed to deadly heat waves for
more than twenty days out of the year.” These are just a few examples of how
climate change is already having a disastrous impact on the world. In its 2021
report, the United Nations’ Intergovernmental Panel on Climate Change warned
that many of the changes to our climate caused by carbon emissions will be
irreversible for hundreds or thousands of years to come.® The World Health
Organization has dubbed climate change as the biggest threat to humanity, and
climate change is projected to lead to an additional 250,000 deaths per year
between 2030 and 2050.” Climate litigation is one strategy being used to address
the impacts of climate change.

While climate litigation has seen some success in other countries, climate
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cases have struggled in the United States. U.S. climate litigation often faces
procedural obstacles that have prevented climate cases from being resolved on the
merits.* A recent trend in climate litigation involves cities suing oil companies in
state court, primarily using tort law.” Similar approaches led to success in the
past with tobacco and opioid litigation, both of which resulted in large
settlements. These city-led climate cases were having more success than previous
climate litigation strategies in overcoming procedural hurdles. In four of these
cases, the U.S. Courts of Appeals resolved jurisdictional issues in favor of
keeping the cases in state court.'” This momentum was short lived because in
May 2021, the Supreme Court gave a procedural win to oil companies in BP
P.L.C. et al v. Mayor and City Council of Baltimore by leaving the door open for
these city-led cases to be removed to federal court."

Procedural issues have already taken up three years in the Baltimore case, and
the Supreme Court’s refusal to decide the case on the merits shows it could take
years before any of these city-led climate cases are resolved on the merits."”
While the future of climate litigation is unclear, there is hope that climate
litigation can reach the same success as past social policy torts such as tobacco
and opioid litigation. The success of climate litigation is vital because it would
provide financial support to redress harms, raise awareness of the need for climate
action, and mitigate or prevent future harm to the environment.

This Note will analyze the potential of these city-led climate cases,
concluding that these cases have the best chance at making meaningful change
through multi-district litigation in federal court. Section II provides relevant
background on climate change’s impact on public health and the federal response
to climate change in the legislative, executive, and judicial branches. Section III
explores the recent city-led climate cases and the utility of using a state court
approach to climate litigation. Section IV compares climate, tobacco, firearm, and
opioid litigation, and analyzes the strengths and weaknesses of climate litigation
compared to these past social policy torts. Section V analyzes the benefits of
consolidating the city-led climate cases through multi-district litigation in federal
court. Section VI considers how on-going climate advocacy is necessary to ensure
that money recovered from climate cases is allocated to climate-related purposes.
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II. BACKGROUND

To understand the future of climate change litigation, it is important to
understand why climate litigation is necessary in the first place. To do so, this
Section explores the impacts climate change has on public health, and the lack of
a comprehensive federal approach to climate change policy in the United States.

A. Climate Change’s Impact on Public Health

Climate change and public health are inextricably linked. Climate change
impacts “many of the social and environmental determinants of health — clean air,
safe drinking water, sufficient food and secure shelter.”"* Climate change worsens
the existing disease burden and further impedes healthcare access, which makes
it harder to implement universal health coverage."* It also exacerbates existing
inequalities in healthcare.'” Even though climate change has global consequences,
it impacts communities differently.'® For example, a report by the Environmental
Protection Agency found that in the United States, climate change
disproportionately affects underserved communities, and “racial and ethnic
minority communities are particularly vulnerable to the greatest impacts of
climate change.”"’

The Intergovernmental Panel on Climate Change (“IPCC”) is the United
Nation’s body dedicated to climate change research.'"® The IPCC was created in
1988, to provide governments “with scientific information that they can use to
develop climate policies.”" The 2021 report from the IPCC explains that human
influence has caused the atmosphere, land, and air to warm, and it explains that
without serious intervention the earth will warm by at least 1.5°C or 2°C before
2100.*° Climate-related risks to health, livelihoods, food security, and water
supply are projected to increase with global warming of 1.5°C and increase
further with warming of 2°C.*' Climate change affects the transmission of
disease, increases the frequency of extreme weather events, and may cause food
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shortages and malnutrition by disrupting patterns of food production.”> Climate
change already accounts for approximately 150,000 deaths annually.”

While people tend to view climate change as a national or international issue,
there are tangible harms that can be seen in individual communities. An example
of the local health impacts of climate change can be seen in Baltimore, Maryland.
Baltimore is a coastal city with sixty miles of waterfront land, which makes it
particularly vulnerable to climate change.** The sea level in Baltimore rose
thirteen inches between 1902 and 2006, and it rose at a rate higher than the global
average.” Average temperatures in Maryland have increased by 1.8°F, and
intense precipitation events have increased by twenty percent in the last century.*
These figures are projected to worsen over the course of the next century.
Baltimore’s average annual temperatures are projected to increase by 12°F before
2100.”” Heavy storm events will become more frequent, and Baltimore’s Sea
levels are expected to rise another thirteen inches by 2050.**

These climate-change-related issues began to impact the health of Baltimore
residents, according to a study of Maryland data from 2000-2012. During this
time period, extreme heat events increased the risk of hospitalization for heart
attack among Baltimore residents by forty-three percent.”” Exposure to extreme
heat and precipitation significantly increased the risk of Salmonella infections in
Maryland, and the risk was even stronger in coastal communities such as
Baltimore.*® Exposure to extreme precipitation during the summer increased the
risk of hospitalization for asthma by sixteen percent in Baltimore.’ While these
numbers are already alarming, it is projected that by 2040, increases in extreme
weather will lead to another large increase of heart attack and asthma
hospitalizations in Baltimore.’> Climate change already has tangible effect on the
health of Baltimore residents.

The public health impacts of climate change, both locally and globally, are
only going to become more palpable in the future. Rather than trying to prevent
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or slow climate change, some countries have found it easier to simply adapt.”
Many countries have tried to limit damage from climate change by spending
massive amounts of money on adaptation measures.** However, the reality is that
climate change is beginning to outpace the human ability to adapt.”® This makes
it more imperative than ever that individual countries, and the world as a whole,
take substantial action to prevent further harm. Without substantial action, the
impact of climate change on human health will only worsen.

B. Climate Policy in the United States

The United States is one of the top four countries responsible for global
carbon emissions, and in 2019, the United States was responsible for fifteen
percent of the world’s total emissions.*® Unfortunately, despite being one of the
world’s biggest carbon emitters, the United States has not managed to make any
meaningful federal plans to address the problem. Congress has failed to enact any
significant legislation to address climate change. Starting in 1997, the Senate
unanimously adopted a resolution refusing to ratify the Kyoto Protocol, the first
international treaty to cut greenhouse gases.”” In 2009, a sweeping climate bill
was introduced into the House that sought to lower carbon emissions using a cap-
and-trade system, whereby the government would give polluting companies a
limited number of allowances to emit greenhouse gases and slowly reduce the
number of allowances given over time.”® While the bill narrowly passed in the
House, it did not reach a vote in the Senate.” This failure was followed by a
decade of legislative inaction on climate change.*

The Executive Branch has tried to act, but changing administrations has led
to revolving climate change regulation. Because the legislature has been unable
to pass climate legislation, temporary executive orders and regulations have been
the main mechanisms to bypass partisan gridlock.*’ But executive orders and
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regulations have been swiftly overturned by subsequent administrations.** For
example, President Trump rescinded countless regulations from the Obama
administration that were aimed at cutting carbon emissions.”” More recently,
President Trump pulled the United States out of the Paris Climate Agreement, and
President Biden immediately rejoined it when he came into office. The ebb and
flow of executive climate regulation does not provide a stable foundation to
prevent further climate disruption.

Changing leadership is not the only issue that prevents climate action. Even
when legislative or executive action starts to gain traction, there is often political
backlash from the public. While most scientists can agree that the earth has
warmed since the Industrial Revolution, some scientists are skeptical that this
warming is attributable to human influence.** Other scientists who do believe
climate change is caused by humans still argue about which human activities are
causing it.*> While most scientists believe greenhouse gases are to blame, some
scientists have blamed “black soot, land use changes, and more.” It can be
difficult for the legislative and executive branch to provide solutions to climate
change when the cause of the problem is still disputed.*°

There is further political debate regarding the economic implications of
climate change that can prevent action. Danish author Bjern Lomborg argued that
“efforts to reduce greenhouse gas emissions by eighty percent by 2050... would
cost trillions of dollars and inflict more pain than climate change itself.™’ It is
unsurprising that many governments, not just the U.S. government, are reluctant
to take action to remedy climate damage and prevent future climate harm when
such action would be very costly.** These arguments about the underlying science
behind climate change and the cost of acting only create more obstacles for the
legislative and executive branch.

Because the United States lacks a comprehensive federal approach to climate
change, states have had to fill in the gaps and create their own climate change
policy. For example, twenty-five states have already committed to emission
reduction goals in line with the standards set forth in the Paris Climate
Agreement.*’ Additionally, fifteen states and territories have “taken legislative or
executive action to move toward a 100 percent clean energy future.”
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This state leadership on climate change is not a recent development. In 1983,
Iowa was the first state to pass legislation encouraging and setting standards for
the use of renewable energy, which prompted twenty-eight states and
Washington, D.C., to enact similar policies.’’ California was the first state to
adopt a comprehensive and economy-wide climate program in 2006.°* In fact,
there were twelve states that sued the federal government in the landmark
Massachusetts case.” States have shown far more willingness to address climate
issues. While state climate leadership is a crucial step, the severity of climate
change requires a federal and global collaboration to truly make the necessary
changes. The lack of a substantial federal climate initiative and the growing
health impacts of climate change have led people to turn to the courts for
reprieve.

C. History of Climate Litigation

The United States Supreme Court first acknowledged climate change in
Massachusetts v. EPA, admitting that “the harms associated with climate change
are serious and well recognized.”* In Massachusetts, states, local governments,
and private organizations filed suits against the EPA.> Prior to the lawsuit, the
EPA had denied a rulemaking petition asking the agency to regulate vehicle
emissions.’® As a result, the petitioners alleged that the EPA “abdicated its
responsibility under the Clean Air Act to regulate the emissions of four
greenhouse gases.”’ The Supreme Court reversed the EPA’s decision to decline
rulemaking, determining that the EPA’s reasons for regulating vehicle emissions
were arbitrary, and that its denial of the petition for rulemaking needed to be
grounded in the Clean Air Act.”® The Supreme Court’s decision did not require
the EPA to regulate vehicle emissions, but the EPA did start regulating and
studying vehicle emissions after the case.”” Massachusetts “shows that the Court
can encourage agencies to regulate under already enacted statutes but does not
ensure the Court can provide its own relief to parties harmed by climate
change.”®
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Since Massachusetts, climate litigation in the United States has been far less
successful. Many lawsuits seeking to hold government entities and corporations
responsible for climate change have faced significant setbacks in federal courts
due to issues with standing and preemption by the Clean Air Act. For example,
in American Electric Power Company v. Connecticut, three states and New York
City brought public nuisance claims against electric companies under federal
common law alleging that “the defendants' carbon-dioxide emissions created a
‘substantial and unreasonable interference with public rights.”®" The Supreme
Court held that the Clean Air Act preempts any federal common law right to
relief for carbon emissions.*

Similarly, in Juliana v. United States, twenty-one young citizens tried to seek
relief from climate change against the United State Government.*’ The plaintiffs
claimed the government “violated their constitutional rights, including a claimed
right under the Due Process Clause of the Fifth Amendment to a ‘climate system
capable of sustaining human life.””** The plaintiffs sought remedies such as, a
declaration that the government was violating the Constitution, and an injunction
requiring the government to “cease permitting, authorizing, and subsidizing fossil
fuel use... [and] to prepare a plan subject to judicial approval to draw down
harmful emissions.” The Ninth Circuit determined that the claims were
nonjusticiable.®® The Court indicated that the requested remedies were unlikely
to mitigate the plaintiffs’ injuries because the bulk of emissions come from non-
governmental sources.”” The Court further determined that it is beyond the power
of an Article III court “to order, design, supervise, or implement the plaintiffs’
requested remedial plan.”®® Ultimately, the Ninth Circuit remanded the case to the
District Court with instructions to dismiss, explaining that the Court is not the
proper branch of government to enact climate policy.®” These cases illustrate that
federal courts in the United States are often reluctant to get involved in climate
litigation.

While climate litigation has faced obstacles in the United States, there has
been success in other countries. Globally, climate cases have almost doubled in
the last three years with at least 1,550 cases filed in thirty-eight countries during
2020.”° Climate cases against governments have had success in other countries.
In 2018, the Supreme Court of Colombia ruled in Future Generations v. Ministry
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of the Environment and Others that “the constitutional rights to life, health,
minimum subsistence, freedom, and human dignity were substantially linked to
the environment and the ecosystem and ordered the government to develop and
implement a plan to halt deforestation in the country.””"

Similarly, in a landmark 2019 case against the government, State of the
Netherlands v. Urgenda Foundation, the Supreme Court of the Netherlands
determined the government was obligated “to take steps to reduce carbon
emissions consistent with limiting warming to an average of 1.5°C.”"* Finally, a
Dutch court gave a huge win to climate activists in Milieudefensie et al. v. Royal
Dutch Shell by ruling that oil giant Royal Dutch Shell “must reduce its
greenhouse gas emissions to forty-five percent by 2030.””

There are several factors that contribute to climate change litigation seeing
less success in the United States than in other countries. One difference is that
most countries in the world have guarantees to a clean environment within their
constitutions, while the United States does not.” This can make it more difficult
for U.S. climate litigants to bring successful constitutional claims because the
right to a healthy environment is not explicitly guaranteed. Similarly, some
countries with successful climate cases, like the Netherlands, expressly allow
interest groups to bring class actions.”” These kinds of laws can prevent the
standing issues that U.S. climate litigants have faced in cases like Juliana.
Additionally, countries that have a separation of powers doctrine like the U.S.
have to overcome the additional hurdle of a judiciary that is unwilling to encroach
on legislative or executive power.”* These differences between U.S. climate
litigation and climate litigation in other countries has forced U.S. climate litigants
to get creative in their strategies.

III. STATE TORT LAW AND CLIMATE CHANGE

In response to obstacles in federal court, climate litigants begun suing large
oil companies in state court. This new wave of litigation involves oil companies
being sued by cities, including Baltimore, that have experienced tangible harm
caused by climate change. These cities are bringing their claims in state court
using theories such as “nuisance, trespass, failure to warn, damage to property,

71. Global Climate Litigation Report: 2020 Status Review, UNITED NATIONS ENV’T
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and various consumer protection and deceptive trade practices claims.””” These
climate suits are unique in that they focus on corporate wrongdoing as the basis
for relief rather than bringing claims for emissions.”® The lawsuits are
“underpinned by accusations that the industry severely aggravated the
environmental crisis with a decades-long campaign of lies and deceit to suppress
warnings from their own scientists about the impact of fossil fuels on the climate
and dupe the American public.””” Information has come to light, showing Exxon
knew about the dangers of climate change caused by fossil fuels since the 1970s
or 1980s, but paid over $31 million to block climate change solutions and spread
misinformation to the public.** Exxon gave money “to members of Congress who
denied the expert climate consensus and acted to obstruct climate policies... [and]
outside scientists who published some of the 2—3 percent of shoddy research that
disputed the global warming consensus.”®'

These city-led cases are unique because they emphasize local harm. Past
cases in the United States — like Juliana and American Electric Power Company
— were focused on pollution as a violation of rights more generally. While courts
have been unwilling to establish the right to a pollution-free environment, they
appear more open to providing remedies for demonstrable harm caused by
pollution. These city-led cases are brought by plaintiff cities like Baltimore that
can demonstrate actual harms such as sea level rise and increased climate related
hospitalizations.

By using a tort-based approach rather than a rights-based approach, these
cases could allow courts to provide relief to climate litigants without causing too
much political backlash. Because these city-led cases are based on tort law, the
cases do not necessarily require courts to deal with the more political and
polarizing aspects of climate change. These cases can be decided narrowly on
whether oil companies knew of the dangers associated with carbon emissions and
if they failed to warn of them and engaged in deceptive trade practices. Unlike
Massachusetts and Juliana, state climate torts do not seek to force agency action
or establish a right to a clean environment. Because of this, state climate torts can
be resolved in state court in a way that avoids making broad climate policy
changes that would interfere with national and international approaches to climate
change.

77. Dylan Bruce, Climate Change Litigation Plaintiffs Have Struck Oil, B.L. (Nov. 16, 2020,
4:39 AM), https://news.bloomberglaw.com/bloomberg-law-analysis/analysis-climate-change-
litigation-plaintiffs-have-struck-oil [https://perma.cc/3FNH-R67B].

78. De Leon, supra note 59, at 63-65.

79. Chris McGreal, Big Oil and Gas Kept a Dirty Secret for Decades. Now They May Pay
the Price, GUARDIAN (June 30, 2021, 3:00 PM), https:/www.theguardian.com/environment/
2021/jun/30/climate-crimes-oil-and-gas-environment [https://perma.cc/3DAE-KXGR].

80. Dana Nuccitelli, Two-Faced Exxon: The Misinformation Campaign Against its Own
Scientists, GUARDIAN (Nov. 25, 2015, 6:00 PM), https://www.theguardian.com/environment/
climate-consensus-97-per-cent/2015/nov/25/two-faced-exxon-the-misinformation-campaign-
against-its-own-scientists [https://perma.cc/9UXB-8VYP].

81. Id.



2023] AN ARGUMENT FOR MULTI-DISTRICT 421
CLIMATE LITIGATION

These cases have not been fully litigated on the merits yet, but they provide
hope that state tort law may be able to provide relief to climate litigants in the
United States. While state tort law may not be able to create comprehensive
federal climate change policy, it has several potential benefits. It works to fill in
the gaps left by a federal government that refuses to take necessary action to
protect the public health from impending climate disaster. State tort law has
historically served as an alternative to redress harm when federal law is
inadequate.®* State-based climate cases have the potential to repay those who have
been harmed by climate change; any money won through these cases could be
used to mitigate the damage already done to local communities.*’ Additionally,
holding oil companies and other major corporate polluters accountable and
making them pay has the potential to deter them from further wrongdoing.** State
climate torts can also serve as a catalyst to foster the much needed legislative and
executive action required to create a comprehensive federal climate plan.*’

While these city-led cases are a unique new strategy with potential benefits
for the climate, they still must overcome the same obstacles that have plagued
past climate litigation to be successful. The common strategy for defendant oil
companies in climates cases is removal to federal court. As discussed above,
federal courts have shown a clear unwillingness to decide climate cases on the
merits. This means that the federal court is more favorable to oil companies
because it allows them to easily escape liability in climate cases. In the recent
city-led climate cases, the defendant oil companies predictably attempted to
remove to federal court, but the Fourth, Ninth, and Tenth Circuits all ruled in
favor of litigating the cases in state court.*® One of these cases, Mayor & City
Council of Baltimore v. BP P.L.C., was recently heard by the U.S. Supreme
Court. In Baltimore, the defendants were removed to federal court invoking
several statutes.®” The district court decided that none of the statutes authorized
removal and remanded the case back to state court.* Typically, these remand
orders are not appealable.”” However, 28 U.S.C. § 1447 states that an order
remanding a case to state court is not reviewable on appeal unless the case was
removed using the federal officer removal statute.”® Because the defendants
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invoked the federal officer removal statute, § 1447 opened the door for appellate
review in Baltimore.

However, the Court of Appeals for the Fourth Circuit interpreted 28 U.S.C.
§ 1447 as giving it limited authority to review only the part of the district court’s
remand order that involved the federal officer removal statute.”' Based on this, the
Fourth Circuit affirmed the district court’s decision without reviewing the
defendants’ other arguments for removal.”> The Supreme Court reviewed the case
and determined that the Fourth Circuit’s interpretation of § 1447 was too narrow.
The Court held that § 1447 gave the appellate court not only the power to review
the portion of the remand order involving the federal officer removal statute, but
also the authority to review the entirety of the remand order including the
defendants” other removal arguments.”

The case was remanded back to the Fourth Circuit Court of Appeals for
further consideration,” opening the door for the Fourth Circuit to reverse the
district court’s decision and allow the case to proceed in federal court. This
narrow procedural ruling again illustrates the reluctance of federal courts,
including the Supreme Court, to rule on the merits in climate cases. Baltimore is
a setback to climate litigation because it delays, or may prevent, the adjudication
of climate cases on the merits. Considering Baltimore, several U.S. Courts of
Appeals must reconsider whether to allow these city-led cases to remain in state
court.

In February 2022, the Tenth Circuit reviewed a case brought by multiple
Colorado cities against oil companies in light of the Supreme Court’s decision in
Baltimore.”” The Tenth Circuit determined for a second time that the case should
be heard in state court.”® The Tenth Circuit is the first to rule on this jurisdictional
issue since Baltimore was decided.”” The Baltimore case was also re-argued to the
Fourth Circuit in January 2022.°* At the time this Note was written, the decision
in Baltimore and several other city-led climate cases was still pending.”

While the recent win in Colorado provides hope that state courts will be able
to hear and decide these cases, there is still the chance that the cases will be
removed to federal court. In federal court, different Circuit Courts of Appeal
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could reach different decisions on the issues, which could create a circuit split on
the substantive issues like the procedural circuit split in Baltimore. Further, even
if all these cases go back to state court, the oil companies will use their vast
resources to delay the cases and make it a long time before substantive arguments
will be heard. While these cases are waiting for a resolution and dealing with
these delays in federal and state courts, climate change is only getting worse.
People and communities are suffering, and the goal of climate litigation is to
compensate for these harms and help deter future harm. Because of this, it is
necessary to look for alternative litigation strategies that could resolve climate
litigation more efficiently.

IV. COMPARING PAST SOCIAL POLICY TORTS WITH CLIMATE LITIGATION

To analyze how these city-led climate torts can be resolved more efficiently,
it is beneficial to compare them to past social policy torts. Social policy torts
allow litigants to use adjudication as the “first step to encourage new legislation,
change public opinion, and uncover the truth about wrongful corporate
conduct.”"” Many social policy torts such as tobacco, firearm, opioid, and now
climate litigation involve issues that impact public health. Social policy torts are
controversial, as some claim they threaten the democratic norms of society and
bypass the legislative process.'”’ However, advocates of this strategy argue that
social policy torts “are responding to a failure of government to meet its
responsibilities to its citizens.”'*

Tobacco litigation is considered the first and most successful social policy
tort.'” Tobacco litigation began in the 1950s and had little success due to issues
proving causation.'” By the 1990s, tobacco litigants began to use corporate
wrongdoing as the nexus for their lawsuits as more information came to light
showing that tobacco manufacturers “willfully ignored evidence of the harm
caused by tobacco products.”'’® By this time, there was more evidence proving
the causal relationship between smoking and lung cancer, which helped eliminate
public support for tobacco manufacturers.' Nearly every state attorney general
brought suit against tobacco manufacturers, and a settlement was reached in 1998
where tobacco companies agreed “to fund anti-smoking programs and to curtail
objectionable marketing practices.”""’

Firearm litigation has not had the same success as tobacco litigation. In the
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late 1990s, individuals and cities tried to sue gun manufacturers for harm caused
by third parties using state consumer protection laws and the public nuisance
theory.'” But these attempts were unsuccessful and were either dismissed before
trial or lost on the merits.'®® Unlike tobacco litigation, firearm litigation has “yet
to yield a core body of repetitive, probative expert testimony that may be reliably
used from one case to the next.”''’ Additionally, state attorney generals have not
shown interest in pursuing firearm litigation, and there have not been enough
cases to necessitate the kind of consolidation that makes a mass tort.''" A recent
case brought by the relatives and survivors of the Sandy Hook Elementary School
shooting against the gun manufacturer Remington has shown some potential. The
plaintiffs claimed that the gun manufacturer violated Connecticut consumer
protection laws by wrongfully advertising guns for “for civilians to carry out
military-style actions against perceived enemies.”''* The plaintiffs had a narrow
win in 2019 when the Connecticut Supreme Court allowed the litigation to
proceed.'"” After this win, Remington offered to settle the lawsuit for around $33
million in 2021, and the Sandy Hook Families ultimately settled with Remington
for $73 million in February of 2022."'* This case provides hope that similar
consumer protection statutes in other states could be an avenue for relief for
victims of gun violence.'"

In contrast, opioid litigation has shown success following a similar strategy
to tobacco litigation. Opioid litigation used the public nuisance doctrine to sue
pharmaceutical companies who manufactured and marketed opioids in state court.
Misleading marketing by pharmaceutical companies is remarkably similar to the
marketing campaigns undertaken by tobacco companies prompting tobacco
litigation. Opioid litigants recently reached a $572 million settlement against
Johnson & Johnson in Oklahoma state court in 2019."'® The District Court of
Oklahoma found that Johnson & Johnson’s false and misleading marketing about
the risk of opioid addiction made it liable under state public nuisance law.'"’
Three U.S. drug distributers and drug manufacturer Johnson & Johnson are
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currently working out a twenty-six-billion-dollar settlement with forty-two
states.'"® A federal jury trial also recently found that pharmacies such as CVS,
Walgreens, and Walmart, helped fuel the opioid epidemic in Ohio under the same
public nuisance theory.'"” These recent opioid wins again demonstrate the power
of mass social policy torts.

A lot can be learned from these three examples. When comparing climate
litigation to these examples, it has similarities to both the successful tobacco and
opioid cases, and the less successful firearm litigation. One key factor
distinguishing climate litigation and firearm litigation from opioid and tobacco
litigation is political polarization. While tobacco and opioid use is more
politically neutral, climate change and guns can be more divisive topics. Most
states and local governments took part in the tobacco and opioid settlements. On
the other hand, few state attorney generals were willing to pursue firearm
litigation. In this sense, climate litigation is more like firearm litigation because
many states have expressed opposition to the city-led climate cases proceeding
in state court. Indiana and seventeen other states filed a brief with the Supreme
Court in opposition to letting the cases continue in state court.'*” Similarly,
Indiana filed a brief along with twelve other states in the Baltimore case, which
argued that climate change is a global issue that states have no business deciding
on."”" These briefs illustrate that states are not unified about climate litigation in
the way that they were about tobacco and opioid litigation.

Climate change is a highly politicized and deeply partisan issue, with more
Democrats than Republicans agreeing that “human activity is contributing a great
deal to climate change (72% vs. 22%), that it is impacting their own local
community (83% to 37%), and that the government is doing too little to reduce
the effects of climate change (89% to 35%).”'** While nicotine and opioid
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addiction are typically viewed as individual or community problems, climate
change is often viewed as a global issue. In fact, the number of Americans who
believe that their local area is impacted by climate change fell seven percent
between 2020 and 2021 from twenty-four percent to seventeen percent.'>® This
perception of climate change as an international issue makes federal courts less
willing to decide climate issues. Any successful strategy for these city-led cases
is going to have to overcome this obstacle.

Another characteristic that made the tobacco and opioid cases successful was
their ability to prove harm. With opioid and tobacco litigation, there are specific
people and communities who suffered severe harm and damages. However,
proving firearm manufacturers are a cause of the harm is harder to prove in
firearm litigation because there is the intervening actor that is the but-for cause
of injury in cases of gun violence. Because of this, firearm litigation is more
about preventing future harms caused by gun violence. Climate litigation falls in
the middle of these examples. While climate change is already impacting human
life, a substantial portion of the harm has not yet occurred. In this sense, climate
change litigation is concerned with preventing or mitigating future harm like
firearm litigation. Future harms are more difficult to definitively prove than past
or present harms. However, the city-led climate cases have the benefit of being
grounded in real, evidence-based local harms. This reasoning shows that any new
climate litigation strategy should maintain this city-based approach to show
severe harm.

Additionally, tobacco and opioid litigation were successful because both were
able to gather substantial evidence relating to corporate wrongdoing and
misleading the public. Similarly, in these city-led climate cases, there is proof of
wrongdoing on the part of the defendant oil companies based on their knowledge
of climate change and willful, continued use of deceptive marketing practices. As
these climate cases continue and gather more information through discovery
mechanisms, new evidence could also help garner more public support for
climate litigation like in the tobacco litigation.

Finally, one of the most notable features of tobacco and opioid litigation that
distinguishes them from firearm litigation is consolidation. Both tobacco and
opioid litigation were mass torts where plaintiffs joined instead of pursuing their
claims individually. Firearm litigation has been more focused on individual cases
of gun violence, such as the Sandy Hook Elementary School case. These city-led
cases are currently being pursued by individual cities, but there is nothing
preventing these cases from consolidating into a mass climate tort. A mass
climate tort may be the solution to successfully and more efficiently resolving
climate litigation in federal court.
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V. THE BENEFITS OF A FEDERAL CLIMATE MDL

Although federal court has not been welcoming to climate litigants in the
past, these city-led climate cases could potentially succeed in federal court. First,
there is federal district court precedent that these claims could avoid preemption
by the Clean Air Act. Preemption has caused issue for climate cases in federal
court, as seen in American Electric. These city-led cases focus on the wrongful
conduct of the oil companies rather than the emissions themselves. Precedent
from several federal district courts show that this argument may be able to survive
preemption challenges.'** For example, the District Court of New Jersey
determined that product liability claims against a diesel engine manufacturer were
“not preempted because they were based on problems with the product, rather
than violations of an emissions standard.”'** Similarly, in the Baltimore case, the
district court actually disagreed with the defendants’ claims that Baltimore’s state
law claims were preempted by the Clean Air Act, and the court declined to
remove the case to federal court on preemption grounds.'*® Although this decision
does not foreclose the possibility of the defendants’ using preemption as a state
court defense,'”” it shows that these city-led torts may stand a better chance of
surviving preemption challenges that have defeated past climate cases.

In addition to beating preemption obstacles, these city-led cases may also see
success in federal court using the multidistrict litigation (“MDL”) model used in
opioid litigation. MDLs allow consolidated pre-trial proceedings for civil actions
with usual questions of fact."”® MDLs are a great tool to address complex
litigation because they allow “one judge to consider pre-trial motions and
discovery of multiple cases filed in different courts.”'*” There are two procedures
for creating an MDL. First, the judicial panel on multidistrict litigation (“JPML”)
can initiate an MDL of its own accord.”’’ In the alternative, parties can file a
motion in district court seeking the creation of an MDL."' Regardless of which
procedure is used, at least four out of seven JPML members must agree to create
an MDL."**

MDLs differ from class actions because if the MDL cases are not settled or
resolved, each case is sent back to its original court for trial."*> There would be
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several benefits to MDLs in climate litigation. First, they often encourage
settlement because the judge overseeing the MDL is “expected to work with the
parties in finding a resolution.”"** In fact, “most MDL cases are resolved through
aggregate settlements in the transferee courts or are finally resolved in other ways
there without ever returning to the transferor court.”'*> MDLs also provide more
consistent rulings by lessening the “risk of contrary legal opinions from different
districts, even when the defendants and representative plaintiffs are dealing with
the same underlying facts and apply the same legal analysis.”"** MDLs help give
plaintiffs leverage by allowing them to collaborate to show defendants the scope
and seriousness of the claims against them, thus encouraging defendants to
settle."”” Finally, it can also be argued that the publicity surrounding the formation
of an MDL is good for public health since it allows for public awareness of
potential health hazards.'**

There are three statutory requirements the cities in these climate cases would
need to prove to create an MDL. First, civil actions must involve one or more
common questions of fact."*” Second, the consolidation of the cases must be for
the convenience of the parties and the witnesses on balance.'*’ Finally, the MDL
must promote the just and efficient conduct of the cases.'"' These factors often
overlap, and the JPML does not tend to weigh each factor equally when deciding
whether to form an MDL."** The party motioning for consolidation has the burden
of proving these elements.'*® While these three factors are the only statutorily
required conditions for creating an MDL, the JPML would have considerable
discretion in determining whether to form a climate MDL and could consider
other factors not explicitly mentioned in the statute.'**

The first requirement of commonality is not usually sufficient on its own to
create an MDL, but if a movant fails to prove this requirement, the JPML will
usually deny the consolidation.'*> The JPML has interpreted common questions
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of fact broadly to include “important or dispositive questions of law, as well as
factually similar cases involving the assertion of different legal theories.”"*® This
means it is not necessary for the parties and facts of the different cases to be
identical to create an MDL.'*” While an MDL can involve common questions of
law, “if the common questions are purely legal, the statutory requirement for
transfer literally is not satisfied.”'**

City-led climate litigation meets this first MDL requirement. Although each

city has different questions of fact when proving the local impact of climate
change on each city, they also share many common questions of fact. All cities
must prove corporate wrongdoing by defendant oil companies and show that the
companies knew about the environmental impact of their activities and actively
spread misinformation to the public. There are also common questions of
causation because cities must prove that the conduct of the defendant oil
companies led to these local harms. Also, since all these climate cases are based
on the same public nuisance theory, there is a clear commonality when it comes
to questions of law. These common questions of law and fact are likely to pass
the JPML’s low bar for the commonality requirement.
The second requirement for MDLs, convenience for the parties and witnesses,
carries the least weight.'* The JPML takes the position that the time and costs
saved through consolidation will outweigh any inconvenience caused to some
lawyers that have to travel to the MDL court."*” Further, if the other two MDL
requirements are met, the JPML will normally consolidate the cases because any
“inconvenience can be mitigated by efficient management of the coordinated
actions.”""!

The second requirement is met in city-led climate cases because an MDL will
be more convenient for both the plaintiffs and defendants. As of June 2021, there
were twenty-six cases involving cities and states suing oil and gas companies
using the public nuisance theory."** For defendant oil companies such as Shell,
BP, Exxon, and Chevron, who are defendants in most of these cases,'>
consolidating the cases will be more convenient because it will help avoid
juggling various cases across several states during pretrial proceedings.
Additionally, both the plaintiffs and defendants are likely to have costly expert
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witnesses testifying on their behalf to prove or disprove causation, the nature and
extent of the harms, and other elements. Consolidation creates less of a burden
on expert witnesses during the pretrial proceedings, and it would also save money
by allowing plaintiffs to cost share when hiring expert witnesses. Furthermore,
MDLs often lead to successful dispute resolution prior to trial. If the cases end up
resolved in an MDL, both the plaintiffs and defendants would save significant
amounts of time and money by avoiding the drawn-out litigation in multiple
jurisdictions that is likely to continue if these cases proceed individually. All
these considerations point towards the convenience of a climate MDL.

The third factor for creating an MDL, which is that the MDL must promote
the just and efficient conduct of the cases, is the most important factor.'>* It is
essential to show that consolidation will make the use of party and judicial
resources more efficient to fulfill this requirement."”® If the movant can show
“separate actions will lead to duplicative discovery (including expert discovery),
the need for coordination becomes more persuasive and such a showing does not
depend on total identity of the parties or claims.”"*® However, the efficiency of
an MDL is reduced if the individual cases have had significant rulings or are
already nearing trial."”’

Yet again, city-led climate cases present a compelling case for creation of an
MDL under this third and most crucial factor. Because there are twenty-six cases
alleging similar facts under the same legal theory that name the same few
defendant oil companies, allowing the cases to proceed separately would clearly
lead to duplicative discovery for the defendant oil companies to complete.
Additionally, combining these twenty-six cases is also going to conserve judicial
resources by having the pretrial proceedings supervised in one court by one
judge. Having one judge in charge of pre-trial climate case proceedings would
also increase consistency in outcomes across climate cases from varying districts.
Finally, due to procedural delays, there have not been any significant rulings on
the merits of these cases, and they are unlikely to reach trial soon. Because of
this, it would be more efficient just to consolidate these cases into an MDL
because they successfully meet all three of the statutory prerequisites.

Creating an MDL for city-led climate cases could help avoid many obstacles
currently preventing the individual cases from progressing quickly enough. The
MDL created for opioid litigation based on similar claims for corporate
wrongdoing led to the pending twenty-six-billion-dollar opioid settlement
previously discussed."® If these cities could agree to litigate as an MDL and get
approval from the JPML, climate litigation could see similar success. The JPML
might be open to creating a climate MDL because it could help address the
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unique concerns presented by city-led climate cases. The consistency in rulings
associated with MDLs would help alleviate concerns by some states that these
city climate suits would produce conflicting results and interfere with federal
policy on climate change.'” Having a consistent starting point through a climate
MDL could make climate litigation easier to accept for people who view climate
change as a national issue.

Additionally, since MDLs encourage settlement, consolidating the cases
could lead to a quicker resolution of the cases. Through an MDL, the plaintiffs
can combine resources, evidence, and bargaining power. This in turn could be the
leverage needed to get the defendant oil companies to negotiate. For this reason,
an MDL may be more beneficial than city-led climate cases proceeding in state
court. Even if the cases are successful in state court, it will take years for the cases
to sort through procedural issues and be adjudicated on the merits. An MDL is
more likely to reach a quick resolution like that of the opioid cases, which is
critical because of the time sensitive nature of climate change.

Finally, the biggest benefit of a climate MDL is the publicity it would bring.
A climate MDL could be the catalyst needed to push the federal government to
enact a comprehensive climate plan. In fact, pushing the federal government to
act may be the most important aspect of these cases. While monetary awards
would allow these cities to counteract some of the damage climate change has
caused, the money would not be a long-term solution to climate change. The
publicity garnered from a climate MDL could help get the legislative and
executive branches to finally take meaningful action on climate change. By
putting public pressure on the legislative and executive branches, a climate MDL
could help lead to the creation and enforcement of important climate regulations.

This publicity is especially important considering the Biden administration’s
commitment to the environment and the potential for federal legislation. In an
executive order from January 2021, President Biden explains:

It is, therefore, the policy of my Administration to listen to the science;
to improve public health and protect our environment; to ensure access
to clean air and water; to limit exposure to dangerous chemicals and
pesticides; to hold polluters accountable, including those who
disproportionately harm communities of color and low-income
communities; to reduce greenhouse gas emissions; [and] to bolster
resilience to the impacts of climate change.'®

With a narrow Democratic House majority for the first time in a decade, this
could be the perfect time to push for more comprehensive federal environmental
protections. This means that the publicity gamnered from a climate MDL could
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make a stark difference in pushing the federal government to finally take much
needed climate action.

A climate MDL would not only put pressure on the federal government, but
also on the oil companies. One of the main goals of social policy torts is to
“reveal companies” wrongdoings to the public so they are forced to change.”'*'
These city-led cases have already been making headlines, especially the
Baltimore case when it was heard by the Supreme Court. If these cities band
together to create a climate MDL, this is likely to attract more public attention.
As these cases progress through the court system, discovery is likely to produce
more information regarding oil companies’ knowledge of the environmental
impacts of carbon emissions as well as the deceptive practices the companies
engaged in to hide this information from the public. This kind of publicity could
help undo some of the damage created by oil companies’ decades long marketing
campaigns that disseminated misinformation on climate change to the public.
Information demonstrating oil companies’ misdeeds could further affect stock
prices for these companies, which could put added pressure on the companies to
take steps to remediate the harm they have caused and mitigate any future harm.
Publicity is a valuable tool to help force oil companies to stop their harmful
behavior.

VI. THE NEED FOR SETTLEMENT SAFEGUARDS

While the success of past social policy torts provides hope that a climate
MDL could reach a historic settlement, that is only half of the battle. A mass
climate tort may succeed in court, but a climate tort’s ability to make meaningful
change can be limited by how recovered money is used. An issue with social
policy torts pursued by state and local governments is that the use of the funds
will be determined by governors, attorney generals, and legislators.'> While most
people assume that these settlement funds would have to be appropriated to
climate related projects, this is not necessarily the case. The tobacco settlement
provides a cautionary tale.

The tobacco settlement did not legally require states to use their payments for
smoking-related purposes, but many states pledged to do so anyway.'® For
example, Massachusetts passed legislation in 2000 allocating seventy-percent of
settlement funds to a trust fund and thirty-percent to health care services.'®
However, by 2003 the state was instead using the entirety of its tobacco payment
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for general budget purposes.'® States have repeatedly spent less than three-
percent of their tobacco settlement money on tobacco prevention and cessation.'®
Rather than being earmarked to promote antismoking initiatives, states
increasingly funneled tobacco money into general funds to help deal with
budgetary gaps.'®’” Tobacco settlements have essentially become a substitute for
state revenue rather than a means to improve public health.'*®

With this in mind, public health scholars and coalitions are urging states to
avoid repeating the same mistake with the recent opioid settlements.'®” In October
2021, the Office of National Drug Control Policy announced the release of a
model law for state legislatures to use to prevent opioid funds from being
similarly appropriated.'” There is hope that this guidance from the White House
will lead states to use the opioid settlement money for its intended purposes, but
this is not a guarantee. This demonstrates that even if these climate cases are won
in state or federal court, the fight is not over. Ongoing climate advocacy will be
necessary to ensure that these funds are used appropriately to mitigate climate
change, counteract existing climate damage, ameliorate the climate burden on
minority communities, and prevent future harm.

VII. CONCLUSION

Climate change is a pressing issue that is already having detrimental effects
on the health of people all over the world. The lack of substantial climate action
by the legislative and executive branches has led people to use litigation to
combat climate change. Climate litigants in the United States have had limited
success due to procedural obstacles and preemption issues. City-led climate cases
are the most recent strategy in the ongoing fight for successful climate litigation
in the United States. While these cases could find success in state court, it may
be more beneficial for them to proceed in federal court through multi-district
litigation.

A climate MDL provides several benefits that could make these city-led cases
the next successful mass social policy tort. A climate MDL would allow the
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dozens of cities that have initiated tort-based lawsuits against oil companies to
combine their resources during pre-trial proceedings. This combined power has
the potential to lead to a quicker resolution of climate cases and could help garner
publicity surrounding the alleged misconduct of many large oil companies. This
new wave of climate litigation may be enough to force oil companies to help
repair the harm carbon emissions have done to the environment and mitigate
future harm. However, ongoing climate advocacy is necessary alongside these
climate litigation efforts to ensure meaningful change is realized.



