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INTRODUCTION

The United States has long encouraged an open investment policy, with
nearly every U.S. president since Herbert Hoover taking such a stance.! Yet
with an increasingly interdependent and connected world came the need to
place limitations on a purely open-door investment policy.? President Reagan
exemplifies this necessity in his statement describing the general policy on
foreign direct investment in the United States:

The United States seeks to . . . foster a domestic economic
climate in the United States which is conducive to investment,
ensure that foreign investors receive fair and equitable
treatment under our statutes and regulations, and maintain
only those safeguards on foreign investment which are
necessary to protect our security and related interests.>

The Exon-Florio provision of the Defense Production Act of 1950 currently
embodies this important limitation to the United States’ free trade and
investment stance.* Exon-Florio authorizes the President or his designee to
investigate a proposed or completed foreign acquisition and the President to
prohibit such an acquisition if he determines that it poses a threat to national
security.’

Since its implementation, Exon-Florio has been the source of
considerable criticism, and numerous proposals for amendment have been
suggested.’ Recently, proposals for change in Exon-Florio have been spurred
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by China National Offshore Oil Corporation’s (CNOOC) high-profile bid for
American-based Unocal Corporation, a producer of oil and natural gas.” As
will be discussed below, Congress used national security arguments and anti-
China rhetoric to justify close scrutiny of the deal, which resulted in the passage
of several resolutions and bills.® Congress successfully politicized CNOOC’s
offer to buy Unocal by turning the bid into a showdown between the United
States and China for economic and military power, with any gains by China
viewed as losses to the United States.” Ultimately, Congress exerted sufficient
pressure on CNOOC that it withdrew its bid."

In the wake of CNOOC’s failed bid, the United States’ policy on foreign
direct investment is unclear. Protectionist-minded members of Congress are
raising concerns that Exon-Florio and the Committee on Foreign Investment in
the United States (CFIUS), which was delegated the authority to carry out
Exon-Florio’s requirements, are not adequately protecting national security and
should be strengthened.!" Proposed changes have called for increased
congressional authority to regulate foreign investment and for significant
procedural and substantive alterations to be made in Exon-Florio and CFIUS."
Whether these proposals are actually warranted or merely the product of an
increasing anti-China trend are important issues, as any change in current
foreign investment policy could have significant economic implications in the
United States."

This Note examines current proposals for amending Exon-Florio and
altering the structure of CFIUS. It argues that some minor changes to Exon-
Florio are warranted, but that it is currently unnecessary to drastically alter its
statutory framework or the structure of CFIUS. Part I of this Note provides an
overview of Exon-Florio itself and discusses how the statute has been applied
to foreign acquisitions. Part II provides an overview of the failed CNOOC-
Unocal merger and argues that congressional outcry over CNOOC’s bid was
unwarranted and unwise. Part III examines the Government Accountability
Office’s (GAO) recent report on the effectiveness of Exon-Florio, its
recommendations for change, and the response by some CFIUS agencies to the
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report. It also introduces the most recent legislative proposals to amend Exon-
Florio and alter CFIUS. Part IV provides a critical review of the GAO report
recommendations and current legislative proposals and offers suggestions to
improve Exon-Florio based in part upon lessons learned from the failed
CNOOC-Unocal transaction and other general considerations.

I. THE EXON-FLORIO ACT

A. Purpose, Requirements, and Structure

Prior to the adoption of the Exon-Florio provision, many in Congress
believed that foreign acquisition of U.S. firms could be stopped only if the
President declared a national emergency."* The President hesitated to take such
a drastic measure because doing so was essentially “a declaration of hostilities
against the government of the acquirer company,” an action considered
politically dangerous."® Particularly concerned with Japanese acquisitions of
certain types of U.S. firms and believing it was powerless to take any action,
Congress approved the Exon-Florio provision of the Defense Production Actin
1988.'

Exon-Florio authorizes the President to take “appropriate” action “to
suspend or prohibit foreign acquisitions, mergers, or takeovers of U.S.
businesses” determined to threaten the national security of the United States.'’
The meaning of “national security,” however, is not defined in the Exon-Florio
provision, with Congress intentionally leaving the term undefined so that it
could be “interpreted broadly without limitation to a particular industry.”'®
Exon-Florio limits the President’s authority to prohibit or suspend foreign
acquisitions by requiring that he first find “credible evidence” that the foreign
acquisition will impair national security and that no other provisions of law are
adequate or appropriate to protect national security."”

By Executive Order 12,661, the President delegated his authority under
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Exon-Florio to CFIUS.?® CFIUS is housed in and chaired by the Department of
the Treasury and consists of twelve members.”’ The twelve-member panel
includes:

the Secretaries of State, Treasury, Defense, Homeland
Security, and Commerce; the United States Trade
Representative; the Chairman of the Council of Economic
Advisors; the Attorney General; the Director of the Office of
Management and Budget; the Director of the Office of Science
and Technology Policy; the Assistant to the President for
National Security Affairs; and the Assistant to the President
for Economic Policy.?

The CFIUS panel is overseen by the Senate Banking, Housing and Urban
Affairs Committee, which is currently chaired by Alabama Senator Richard
Shelby, one of the strongest proponents of reform in Exon-Florio and CFIUS.*

Exon-Florio lists a number of factors that CFIUS may consider in
determining what constitutes a threat to “national security.” These factors
include: “domestic production needed for projected national defense
requirements”; whether domestic industries have the capability and capacity to
meet national defense requirements, which include such things as human
resources, technology, and materials; “the potential effects of the transactions
on the sales of military goods, equipment, or technology to a country that
supports terrorism or proliferates missile technology or chemical or biological
weapons”; and “the potential effects of the transaction on U.S. technological
leadership in areas affecting U.S. national security.”**

After receiving written notification of a proposed merger, acquisition, or
takeover, CFIUS has thirty days to review potential national security threats of
a transaction and determine if a full investigation is warranted.” If CFIUS
chooses to further investigate after this thirty-day period, it then has an
additional forty-five days to complete its full investigation and provide a
recommendation to the President*® Ultimate authority to decide whether a
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proposed foreign acquisition should be prohibited is given to the President, who
is required to make his final decision within fifteen days after the CFIUS
investigation is complete.”’ The President must send a written report of his
decision to Congress, which includes an explanation of his findings and the
factors listed under the Exon-Florio provision that were considered in reachmg
his decision.?® In total, CFIUS’s review process cannot exceed ninety days.”

Foreign parties are not required to voluntarily submit notification of a
proposed acquisition to CFIUS.*® However, they have an incentive to do so
because Exon-Florio authorizes the President to order companies to divest
completed acquisitions that threaten the national security where they fail to
notify CFIUS of the acquisition.”’ In addition, where parties fail to voluntarily
notify CFIUS of a transaction, any CFIUS agency can authorize a review of a
transaction of which it becomes aware.’? Foreign companies that have filed
with CFIUS can request to withdraw their notification at any time during
CFIUS’s review process, as long as withdrawal occurs before the President
announces his decision on the matter.*®> Withdrawing companies can then refile
at a later date where it is considered a new, voluntary notice to CFIUS and the
thirty day review process begins again.*

The U.S. Department of Treasury states that the Exon-Florio provision is
1mplemented within the context of the traditional U.S. open investment
policy.*® This policy is said to welcome foreign direct investment and afford
“foreign investors fair, equitable, and nondiscriminatory treatment with
exceptions” made only to protect national security.>

B. Applying Exon-Florio

“CFIUS has received more than 1500 notifications” since the enactment
of Exon-Florio and has chosen to proceed past the thirty day review period in
approximately twenty-five cases.”” Of these twenty-five cases that were to
proceed to the full investigation stage, thirteen were withdrawn by the foreign
acquirer upon notice that CFIUS would conduct a full investigation, while the
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remaining twelve transactions were sent to the President for his decision.”
More specifically, in 2004 CFIUS received notification of forty-five
transactions that underwent a thirty day review period, but initiated only one
full investigation that required a report and recommendation for the President’s
decision.” Since the enactment of Exon-Florio, the President has blocked only
one of the twelve transactions in which CFIUS has conducted a full seventy-
five day investigation.*’

The small number of full forty-five day investigations undertaken by
CFIUS has been the source of considerable criticism.*’ Some have argued that
CFIUS’s reluctance to initiate investigations results from “the negative
connotations of an investigation and the need for a presidential decision.”*? For
example, public knowledge of an investigation may have the effect of reducing
investor confidence, which in turn could cause the company’s stock prices to
fall.* The Treasury Department has stated that CFIUS’s decision whether to
initiate an investigation demands careful deliberation because a forty-five day
investigation potentially requires the President to make a decision about the
foreign acquisition.* The Treasury Department believes CFIUS investigates
the appropriate number of cases, stating that Congress intentionally “limited
Exon-Florio to situations where other tools were not adequate or appropriate to
deal with a national security threat.”*

As demonstrated by the figures above, the practical effect of Exon-Florio
is that foreign entities have voluntarily withdrawn bids to avoid a full CFIUS
investigation much more frequently than they have been prohibited from
acquiring U.S. companies. But the existence of CFIUS plays a role beyond the
occasional deterrent effect of its investigation process; it can also persuade
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foreign entities to restructure the terms of the acquisition in ways that address
CFIUS’s security concerns.*® As an example, in 2000 CFIUS allowed the
Japanese Nippon Telephone & Telegraph Company to acquire the U.S.-based
Internet service provider Verio after the Japanese government agreed to a strict
ban on any involvement in the firm.*’ In addition, an otherwise highly critical
GAO report found that CFIUS has recently made substantial improvements in
obtaining and enforcing mitigation measures under Exon-Florio.*®

The Department of Homeland Security has taken the lead role in
monitoring compliance for these agreements, and such agreements have
recently included more specific time frames for compliance and stronger
language concerning noncompliance with contractual terms.* Likewise, as will
be discussed more fully, CNOOC’s apparent willingness to fully cooperate with
the CFIUS review process and its assurances to sell Unocal’s domestic assets
exclusively to the United States may provide further indications of the benefits
of CFIUS’s deal-restructuring role.

II. CNOOC’s BID FOR UNOCAL

A. Explaining What Happened

To fuel its booming economy,” China has developed a voracious appetite
for new and improved energy supplies. In fact, according to the U.S.
Department of Energy, China surpassed Japan in 2003 to become the world’s
second largest oil consumer after the United States.”’ Given China’s relative
infancy in the world oil market, however, it lacks the established historical oil
supply links necessary to meet its demands.*® This has led China into ventures,
such as that of CNOOC'’s offer to purchase Unocal, which seek to establish
supply arrangements for new oil reserves to China.”

What has been described as “one of the of the most politically charged
merger battles in U.S. history”** began on June 23, 2005, when CNOOC made
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an unsolicited $18.5 billion cash offer to purchase the California-based energy
company Unocal.”® The bid sparked great controversy in Washington, D.C., for
a number of reasons. To begin, CNOOC is no ordinary energy company. It is
China’s third largest oil group, its largest offshore oil and gas producer,’® and,
most importantly, it is 70% owned by a state-controlled company.”’ The
merger with Unocal would have more than doubled CNOOC’s oil and gas
production and increased its reserves by nearly 80%.>® In addition, CNOOC’s
offer was to be heavily subsidized by state-owned companies and banks.”
CNOOC'’s parent company, China National Offshore Oil, agreed to subsidize
$7 billion of the offer, $2.5 billion of which was interest free and the rest a
thirty-year loan at 3% interest.®® A state-owned bank agreed to loan CNOOC
another $6 billion.®! These generous loans led many in Washington to view
CNOOC:’s offer as an effort by the Chinese government to overtake a private
American oil company, rather than a pure commercial transaction.? Fueling
the controversy was the fact that CNOQOC’s bid came only two months after
Chevron Corporation, the United States’ fourth-largest oil company, had agreed
to acquire Unocal for $16.4 billion in cash and stock.®®

In an effort to ease U.S. concerns over the offer, CNOOC provided a
number of terms favorable to U.S. interests in its proposal. CNOOC expressed
its willingness “to continue Unocal's practice of selling and marketing all or
substantially all of the oil and gas produced from Unocal's U.S. properties in
U.S. markets.”® CNOOC further promised to retain substantially all Unocal
employees, including those in the United States.” This position stood in
contrast to the existing Chevron proposal, in which Chevron had “announced
plans to extract hundreds of millions of dollars of cost savings from the merger
annually,” which likely would have included employee layoffs.®® Further,
CNOOC’s offer provided that it would attempt “to persuade members of
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Unocal's executive and operational management to join the management team
of the combined company.”®’ Lastly, CNOOC voluntarily filed notification to
CFIUS of the proposed transaction, claiming that it was willing to fully discuss
its proposal and participate in the CFIUS review process to demonstrate that its
motives behind the transaction were purely commercial.*®

Even with CNOOC’s assurances, the offer was greeted by a wave of
criticism in Washington, D.C.® Just one week after CNOOC’s bid was
announced, Congress made clear its reservations about the proposed merger
through legislation intended to thwart or, at least, delay the transaction. On
June 30, 2005, the House of Representatives overwhelmingly passed House
Resolution 344, proposed by Representative Richard Pombo of California, by a
vote of 398 to 15.7° The resolution expressed the House’s belief that CNOOC,
through its control of Unocal, could take action that would impair the national
security of the United States and called for the President to initiate an
immediate review of the proposed acquisition if Unocal entered into the
agreement.”' That same day, the House cut off funding to CFIUS by passing
House Amendment 431, which prohibited the Treasury Department from
spending any money to approve the sale of Unocal to CNOOC.”

On July 15, 2005, Senator Byron Dorgan proposed a joint resolution to
prohibit the acquisition of Unocal by CNOOC.” This proposal was based in
part on several of the general concerns noted above: oil and natural gas are
strategic assets critical to national security; the Chinese government owns 70%
of CNOOC’s parent company; a significant portion of the acquisition would be
financed by banks owned by the Chinese government; the strategic assets of
Unocal would be preferentially allocated to China by the Chinese government;
and, under Chinese law, the U.S. Government and U.S. investors would not be
allowed to acquire a controlling interest in a Chinese energy company.’*

On August 8, 2005, House Resolution 6/P.L. 109-58 energy bill was
signed into law.” The bill included a provision requiring a four-month long
study by the Secretaries of Defense and Homeland Security on China’s energy
needs and the political, strategic, economic, and national security implications
of China’s growing energy requirements before the CNOOC bid could be
approved.’® A legislator responsible for the proposal admitted that the measure
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68. Wang Ying, CNOOC Volunteers for Acquisition Review, CHINA DAILLY, July 4, 2005,
available at http://www.chinadaily.com.cn/english/doc/2005-07/04/content_456838.htm.

69. NANTOET AL., supra note 51, at 1.

70. H.R. Con. Res. 344, 109th Cong. (2005) (enacted).

71. Id.

72. H.R. Con. amend. 431, 109th Cong. (2005) (enacted).

73. S. 1412, 109th Cong. (2005).

74. Id.

75. NANTOET AL., supra note 51, at 15.

76. Id.



164 IND. INT’L & COMP. L. REV. [Vol. 17:1

was specifically intended to stall the CNOOC-Unocal merger.”

While congressional outcry over CNOOC’s bid created public awareness
of the potential implications of the acquisition and put political pressure on
CNOOC to withdraw its offer, President George W. Bush remained virtually
silent on the proposed bid.”® The following statement made on July 17, 2005
by President Bush fairly states his position throughout the CNOOC-Unocal
ordeal: “There is a process that our government uses to analyze such purchases
or intent to purchase. And it's best that I allow that process to move forward
without comment.””

On August 2, 2005, exactly one month after it filed notice with CFIUS,
CNOOC withdrew its bid, citing mounting opposition in Washington, D.C*¥ A
spokesperson for CNOOC stated that the political environment had made it
very difficult for the company to assess its chance of success, which created “a
level of uncertainty that presented an unacceptable risk to” its ability to secure
the transaction.? Shortly after CNOOC’s withdrawal, over 77% of Unocal’s
shareholders approved the sale of the company to Chevron, who had previously
increased its bid to $17 billion®® Ironically, due to unprecedented
congressional opposition to the bid, CFIUS—the committee actually delegated
the authority to investigate the national security risks of foreign acquisition—
never got the chance to fully perform its responsibilities.

B. Was Congress’ Reaction to CNOOC’s Bid Warranted?

CNOOC’s attempted acquisition of Unocal appears to have lit or at least
rekindled a protectionist-fueled fire in many lawmakers. As will be discussed
below, the failed merger has led to the proposal of amendments that would alter
the definition of “national security” under Exon-Florio, increase congressional
authority to prohibit certain types of foreign investment, and alter the structure
of CFIUS. Therefore, it is useful to examine whether congressional outcry over
CNOOC’s bid was justified in the first place. The answer to this question may
provide insight as to whether it is truly in our nation’s best interest to have
Congress increase its discretion and control over foreign investment and may
provide indications as to whether CFIUS and Exon-Florio need to be
overhauled.

The bulk of Unocal’s assets consist of oil and gas operations in eight
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TiMES, July 27, 2005, at 3.
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81. Id.

82. Unocal Shareholders Approve Chevron Offer, USA ToDAY, Aug. 25, 2005,
http://www.usatoday.com/money/industries/energy/2005-08-10-unocal-chevron-
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countries outside North America, including: Thailand, Indonesia, Bangladesh,
Myanmar, the Netherlands, Azerbaijan, Congo, and Brazil® Its North
American operations primarily take place in the Gulf of Mexico, Canada, and
Alaska.® Even with its expansive operations, Unocal is only the United States’
ninth-largest oil company® and does not rank among the top forty global oil or
gas firms.®® Its 2004 gross revenue figures of $8.2 billion are comparable to
that of large independent energy producers and pale in comparison to the gross
revenues of major multinational oil companies.*” In addition, 70% of Unocal’s
proved oil and gas reserves are in Asia and the Caspian Region,® and it does
not import crude oil into the United States because it owns no refineries.®
Further, Unocal’s domestic oil production of 58,000 barrels per day translates
into less than 1% of total domestic production.90

In short, Unocal is a relatively minor player on the world’s oil and gas
scene,” which draws into question whether Unocal can fairly be deemed a
“strategic asset” of the United States. Had the CNOOC-Unocal merger been
completed, “combined CNOOC-Unocal’s natural gas production would have
amounted to about 1% of U.S. consumption, and combined oil production
would have been equivalent to about 0.3% of domestic U.S. consumption.”*?

Admittedly, these facts focus on this specific transaction only and do not
take into account the aggregate effects that multiple transactions involving
Unocal-size companies might have on national security.”® The potential
aggregate affect was a concern of some politicians, including Representative
Tom Tancredo, who stated: “By itself, this takeover may seem small, but a few
more deals like this one and America could find itself held hostage not just to
the energy brokers in the Middle East but to China as well.”* Nevertheless,
CFIUS is arguably “well equipped to make national security assessments of
Chinese investment in the United States on a case-by-case basis,” which should

83. NANTOET AL., supra note 51, at 10.
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alleviate most of these cumulative effect concerns.”

In addition to Unocal’s valuable oil assets, concerns were raised that
Unocal also possessed dual-use technology that would find its way into the
hands of the Chinese government if the bid was consummated.”® Specifically,
some believed Unocal possessed sensitive technology used for its deep sea
exploration and drilling that could prove to benefit the Chinese military.”” Still
others believed that Unocal did not possess any technology in its oil sector that
was not available to China through contractors or private vendors.” Regardless
which of these positions is accurate, CFIUS would almost certainly have
considered Unocal’s possession of dual-use technology under a factor of Exon-
Florio, which allows CFIUS to consider the effects of a transaction on United
States technological leadership in areas affecting national security, in evaluating
potential threats to national security.”® Of course, because of congressional
reaction to CNOOC’s bid, CFIUS was never afforded that opportunity.

Some members of Congress believed that CNOOC's all cash bid, which
trumped that of Chevron’s cash and stock offer, was the result of CNOOC’s
unfair market advantage.'® Since CNOOC is 70% state-owned and its offer
was heavily subsidized by state-owned banks and companies, some in
Washington scoffed at CNOOC’s claim that its offer was mere normal
commercial activity.'®" Still, contrary to what some in Washington believed,
CNOOC may have actually overbid for Unocal rather than unfairly
circumvented the market. As Gary Becker, a professor of economics at the
University of Chicago explained:

[M]ost large state-owned enterprises in China are inefficiently
run, and they can only receive loans from state banks because
banks are politically forced to make these loans. As a result,
bank loans to state enterprises amounting to hundreds of
billions of dollars are in trouble, and many are considered
worthless. So it is very likely that CNOOC overbid for the
assets of Unocal, which would have meant a transfer of dollars
to stockholders of Unocal from the Chinese government.'®

In addition, U.S. oil companies have also benefited from government
assistance and thereby gained an advantage over other foreign countries by way
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of an energy bill that provides them with tax breaks.'® Regardless, CNOOC’s
advantages from low-interest loans should not be overstated; Chevron also may
have been able to obtain financing internationally at favorable market rates that
are low in relation to historic standards.'® CNOOC’s willingness to pay a
premium for Unocal may have had much more to do with its preference for
captive supply sources than the desire to gain unfair economic advantage by
avoiding the purely private market.'"

Some members of Congress viewed CNOQOC’s offer as a threat to the
United States’ ability to obtain oil and gas for its own economy, citing concerns
that China could lock up energy supplies around the world for its own use.'®
Given the fungible nature of oil, however, most oil experts are not concerned
about such a problem.'” Experts point to the vast and fluid nature of oil
markets and note that tankers full of crude oil are readily swapped between
traders to balance excess demand or supply in areas throughout the globe.'®
Put simply, CNOOC’s purchase of Unocal’s oil assets would have offset
purchases it would have had to make elsewhere, which in turn would have
made that oil available for purchase by the United States.'® Further, oil experts
say that China’s increased ownership of oil reserves would not change the price
of oil because the hoarding of oil for its own use would have come at the cost of
missing out on the opportunity to sell that oil on the open market at a higher
price."'® Gary Becker explains oil as a fungible commodity in this way:

The US already imports about 2/3 of its oil needs, and pays
world prices for both imported oil and indirectly for its
domestic oil. If CNOOC took over Unocal and only sold its
output to China . . . that would replace other oil or gas that
China would have bought on the world market at world
determined prices . . . . So the oil and gas that would have
been purchased by China would become available for
American use at effectively the same prices Americans now
pay when Unocal is an American company.'"!
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China has only recently begun to decentralize its economy in its move
away from completely state-owned businesses, and thus, does not yet fully
advocate the free trade stance taken by the United States.''? Instead, it restricts
U.S. investments in sectors like energy by requiring that foreign firms form
joint ventures with Chinese companies and be limited to a minority share of
equity ownership.'” Put simply, a U.S. corporation or the U.S. government
would be forbidden from purchasing CNOOC under Chinese law.'"* Some
members of Congress perceive this situation as an unfair “one-way street” in
which China can shield foreign countries from its own strategic industries while
simultaneously tapping into those of other countries.'"> Thus, members of
Congress cited lack of legal reciprocity as a reason to block the CNOOC
takeover on both equitable and national security grounds.''¢

Although Chinese law limits foreign investment in China in some
circumstances, it is not completely foreclosed.''” “Over the past two decades,
China’s economy has been relatively open to many types of foreign investment,
and it continues to improve its investment climate” due in part to commitments
it made when joining the World Trade Organization.'”® The United States is
the second largest investor in China, behind Hong Kong, accounting for 8.5%
of foreign direct investment in the country.'"® In 2004, American companies
invested $60 billion into China compared to only $2 billion of direct investment
by China into the United States.'* Both General Motors and Ford have major
operations on China’s mainland, Anheuser-Busch was allowed to purchase the
large Chinese beermaker Harbin Brewery, and Bank of America was able to
purchase a 10% stake in China’s largest mortgage lender."' Although it is
undisputed that China does not yet advocate the open-door investment approach
of the United States, it seems inaccurate to describe the economic relationship
between China and the United States as a “one-way street,” at least in relation
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to investment as a whole.

Members of Congress may have missed an important opportunity to
pressure China to adopt a more open-door stance with respect to its oil policies
by instead focusing on non-existent national security concerns of the merger.'”*
Congress could have taken the approach of welcoming the CNOOC offer and
used the bid as leverage to press China for assurances of future U.S. investment
opportunities in that country.'” Instead, Washington’s effective blockade of
the merger may have had the opposite effect: causing the United States to lose
leverage in its effort to achieve greater openness with China and potentially
hindering an attempted takeover of a Chinese firm by an American firm in the
future.'*

The Exon-Florio provision was passed in large part because of concerns
about expansive purchases by Japanese firms of U.S. businesses in the
1980s.'” During that decade, Japanese firms purchased, or at least attempted
to purchase, several large American businesses, including well-known New
York buildings, Hollywood movie studios, and a large U.S. semi-conductor
business.'*® Critics accused Japan of financing the purchase of real estate in the
United States, allowing Japanese firms to pay prices that exceeded what U.S.
companies could afford to pay.'”” Dire predictions of the fate of the United
States were made in part because Japan had a large trade surplus with the
United States and chose to invest their significant foreign currency reserve in
the United States.'”® Concerned American politicians used rhetoric to create an
irrational fear among the American public that Japan would slowly take over
the United States through acquisition of its assets.'” In the end, Japanese
businessmen lost a great deal of money by paying inflated prices for American
real estate,’*® and U.S. companies were able to buy back many of the assets ata
fraction of the price."’

Due to a series of bids by Chinese businesses to acquire major U.S.
companies, such as IBM, Maytag, and Unocal, comparisons have been drawn
between China’s current corporate shopping spree and that of Japan in the
1980s.*? 1In fact, just days before CNOOC announced its bid to purchase
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Unocal, former Federal Reserve Chairman Alan Greenspan and Treasury
Secretary John Snow appeared before a Senate committee to discuss free trade
policy with China and compared China’s recent U.S. investment with that of
Japan’s in the 1980s.'*

Many, however, believe that the Chinese takeover movement generally
and CNOOC’s offer to purchase Unocal more specifically cannot fairly be
compared to Japanese acquisitions in the 1980s."** Some have argued that
CNOOC’s bid is more favorable to protectionist reaction because China, unlike
Japan, is not a major competitor of valuable resources like oil; because
CNOOC is a state-run company, whereas Japan is a democratic country;
because Japan was a military ally and China is not; and because oil, unlike real
estate, is a strategic asset that has much greater implications for national
security.'”® Still, others believe these arguments are merely weak attempts to
mask the fact that paranoia and distrust of China fueled congressional reaction
to the CNOOC bid much more than any realistic national security concerns.'*

III. PROPOSALS FOR REFORMING EXON-FLORIO AND CFIUS

A. The GAO Report

CNOOC’s bid for Unocal raised widespread concerns among members of
Congress that the current state of Exon-Florio did not adequately protect the
United States from foreign acquisition of sensitive U.S. assets.”’ At the
request of Indiana Senator Evan Bayh, Oklahoma Senator Richard Shelby, and
Maryland Senator Paul Sarbanes,'®® the GAO conducted a study of the
effectiveness of CFIUS’s review process and released the report in September
of 2005."°

The GAO report found that CFIUS’s implementation of Exon-Florio
limits its effectiveness in two primary ways. First, the Treasury, as Chair, too
narrowly defines what constitutes a threat to national security."*® Secondly,
CFIUS is reluctant to initiate a forty-five day investigation because of potential
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negative impacts on foreign investment and its conflict with U.S. open
investment policy.'*!

With regard to the first issue, the GAO report found that the Treasury did
not adequately take into account the broad range of factors listed in Exon-
Florio, but instead limited the definition of national security to “export-
controlled technologies or items, classified contracts, and critical technology; or
specific derogatory intelligence on the foreign company.”'** The report stated
that this definition “is not sufficiently flexible to provide for safeguards in areas
such as protection of critical infrastructure, security of defense supply, and
preservation of technological superiority in the defense arena.”'*> By contrast,
the study concluded that the Departments of Justice, Defense, and Homeland
Security take a broader view of national security, including viewing the
transaction “in terms of the potential vulnerabilities posed by the
acquisition.”'* These additional factors included foreign control of critical
infrastructure and control of critical inputs to defense systems.'*’

The GAO report concluded that CFIUS limits the effectiveness of Exon-
Florio by being far too reluctant to initiate forty-five day investigations in an
effort not to chill foreign investment in the United States.'* It pointed to the
fact that from 1997 through 2004, CFIUS received 470 notifications but
initiated only eight investigations during that period.147 The report stated that,
consistent with its desire to avoid investigations, the Treasury Department
applies the strict criterion that there must be “credible evidence that the foreign
controlling interest may take action to threaten the national security” before an
investigation is undertaken.'*® Additionally, the Treasury Department must
determine that “no other laws are appropriate or adequate to protect national
security.”'*

These criteria are the same as those provided in the Exon-Florio statute as
a basis for the President’s decision to suspend or prohibit a foreign acquisition.
But, according to the GAO report, it may not be the appropriate criteria in
determining whether to initiate an investigation.'*® Presently, the only guidance
that Exon-Florio provides for CFIUS in determining whether to initiate an
investigation is the broad language that it “may make an investigation to
determine the effects on national security.”’'

The GAO study expressed concern that the initial thirty day review
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period, following notification, in which CFIUS’s members must decide whether
a full investigation is warranted, is not sufficiently long to gather all necessary
information or to negotiate an agreement to mitigate national security
concerns."* Instead, according to the report, to give itself additional time to
make a determination, CFIUS must sometimes ask the company to withdraw
their notification under threat of investigation.'>> After withdrawal, problems in
CFIUS’s monitoring may occur when the acquisition has already been
concluded because the foreign company then has less of an incentive to resolve
security issues and refile in a timely manner.'>*

The GAO report offered a number of recommendations consistent with its
findings for change in Exon-Florio. After determining that the Treasury’s
narrow definition of national security failed to adequately consider factors that
were currently embodied in Exon-Florio and that there existed differing views
within CFIUS about the extent of authority under Exon-Florio, it recommended
that Congress amend Exon-Florio “by more clearly emphasizing the factors that
should be considered in determining potential harm to national security.”'>
The report also concluded that time constraints and CFIUS’s reluctance to
initiate investigations allows companies to withdraw their notifications and,
subsequently, CFIUS may lose track of the transaction when companies do not
refile.'*

Thus, the GAO report recommended that Congress require the Secretary
of the Treasury to “establish interim protections where specific concerns have
been raised,” to allot specific time frames for refiling, and to create “a process
for tracking any actions being taken during the withdrawal period.”’ The
report also suggested easing time constraints by eliminating the distinction
between a review period and an investigation, thereby making the entire
seventy-five day period available for review.'>® Lastly, the report suggested that
Congress require CFIUS to make periodic reports “to provide more
transparency and facilitate congressional oversight.”'”

The Treasury Department disputes a number of the GAO’s conclusions in
its September 2005 report and insists that the current structure and policies of
CFIUS have implemented Exon-Florio in a manner effective to protect national
security.'® The Treasury Department stated that any agency could bring
forward national security concerns for CFIUS to review and that, contrary to
what the GAO study indicated, no agency ‘“defines” national security for
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CFIUS.'"" The Treasury claimed that CFIUS considers an extremely broad
range of factors in determining what constitutes a threat to national security and
refuted the GAO claim that any one narrow definition was used.'®® It further
stated that while CFIUS is chaired by the Secretary of Treasury, it is an
interagency committee and thus “[a]ll CFIUS decisions are reached only by a
consensus among the CFIUS member agencies.”'® It explained that
disagreement between differing agencies on what constitutes a threat to national
security is the product of vigorous debate when CFIUS considers a foreign
acquisition and is not a fundamental defect in the committee’s review
process.'®

With respect to its allegedly overly restrictive standard for initiating an
investigation, the Treasury noted that its guidelines provide that a forty-five day
investigation is undertaken if any agency has national security concerns
regarding the transaction.'®® The Treasury also stated its belief that the thirty
day review period, although “tight,” results in “foreign investments being
structured to avoid national security problems” and provides incentives for
those foreign companies to undergo extensive preparation before they even file
notification with the Committee.'®® It refuted the GAO’s assertion that it
encouraged companies to withdraw their notifications, noting that CFIUS
guidelines give parties, and not CFIUS agencies, authority to request a
withdrawal for legitimate reasons only.'®’

The Treasury stated its position that nearly all the concluding
recommendations in the GAO report were unnecessary or counterproductive. It
found no need to more clearly emphasize the factors in considering a potential
threat to national security, insisting that the current framework provided by
Exon-Florio gives CFIUS “the broadest possible latitude” in determining
whether a foreign acquisition poses national security concerns.'®® It also
insisted that CFIUS has and will continue to consider as a factor “transactions

involving critical infrastructure, including the ‘control of or access to
169

193

information traveling on networks’” in determining national security threats.
Furthermore, it disfavored the GAQO’s suggestion to eliminate distinctions
between review and investigation periods, stating that “CFIUS completes the
vast majority of its reviews within the initial thirty day review.”"’® Thus, for
most transactions, extending the review period to seventy-five days would
unnecessarily delay the closing of the acquisition, thereby negatively affecting

161. Id

162. Id. at 30.

163. Id. at 27.

164. Id.

165. Id. at 31.

166. Id.

167. Id. at 34.

168. Id. at 35-36.

169. Id. at 36 (quoting September 2002 GAO Report #02-736).
170. Id.



174 IND. INT’L & COMP. L. REV. (Vol. 17:1

foreign investment in the United States and deterring CFIUS filings in the first
place.'”!

With regard to the suggestion that the Treasury increase its reporting
procedures to Congress, the Treasury stressed the importance of Exon-Florio’s
confidentiality provision.'”” The Treasury insisted that protecting the
proprietary information of foreign investors from being made public is essential
to encourage notification and full disclosure by foreign investors to the
committee and to prevent reductions of foreign investment in the United
States.'” Although the Treasury stated that closed session oral briefings to duly
authorized committees of Congress was the most appropriate mechanism for
reporting, it agreed to work with Congress on developing periodic reporting
schedules for completed reviews to some members of Congress.'’* Lastly, the
Treasury stated that any measure imposing interim requirements after
withdrawal “would be difficult to negotiate and would detract from efforts to
complete the CFIUS review.”'”

B. Legislative Proposals

Following the release of the September 2005 GAO report, hearings of the
Senate Committee on Banking, Housing and Urban Affairs were held to discuss
possible changes to CFIUS.'” Led by Senator Shelby, Chairman, and Senator
James M. Inhofe, several legislative proposals have been introduced and are
currently under consideration.'”” Senator Shelby proposed an amendment to a
defense bill that would give Congress the power to reject a foreign acquisition
for national security reasons, even in cases where the President had not
suspended or prohibited the deal.'” Other proposals include “[p]roviding
Congress with power to veto CFIUS clearance on any proposed deal”;
“[bJroadening the definition of “national security” to include critical
infrastructure, economic security, and energy needs”; “[r]lequiring CFIUS to
report to Congress on each deal for which notification is provided”; extending
the period of time for the CFIUS review process; “[l]imiting the ability of
companies to avoid investigations by withdrawing notifications that are to be
subsequently re-filed”; and switching the chair of CFIUS to the Department of
Defense, Homeland Security, or Commerce.'” Other less drastic suggestions
include requiring companies to report deals to CFIUS and giving U.S. allies
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preferential treatment as compared to more hostile countries. '®’

In September 2005, Senator Inhofe introduced Bill 1797, which called for
a number of specific changes in Exon-Florio.'®' The proposed bill would add
to the list of factors in determining threats to national security U.S.
requirements for sources of energy and economic security; authorize Congress
to pass a joint resolution prohibiting an acquisition within ten days after the
President informs Congress of his decision not to suspend or prohibit the
acquisition; increase CFIUS’s review period from thirty to sixty days; require
that the findings and recommendations of an investigation be sent to Congress
as well as the President; allow a member of the Committee on Banking,
Housing and Urban Affairs to require CFIUS to undertake an investigation; and
require that the Secretary of the Treasury submit quarterly submissions to the
Committee on Banking, Housing and Urban Affairs containing a detailed
summary of each merger, acquisition, or takeover that was reviewed or will be
reviewed in the next quarter.'®?

The Bush Administration opposed Senator Inhofe’s proposal or any other
proposed changes in Exon-Florio, stating that the review process works well as
currently implemented."  In addition, eleven major U.S. business
organizations voiced their support for the Bush administration’s position at
recent congressional hearings.'®

Little became of legislation proposing to amend Exon-Florio in the
months following the withdrawal of CNOOC’s bid to acquire Unocal.'®
Recently, however, arguments in support of reform have been revitalized by
Dubai Port World’s (DP World) attempt to acquire management control of six
major U.S. seaports.'*® DP World is a company owned by the government of
Dubai in the United Arab Emirates.'® In February 2006, DP World won the
bidding war for the British firm Peninsular and Oriental Stream Navigation
Company (P&O), which controlled the right to manage U.S. seaports in New
York, New Jersey, Philadelphia, Baltimore, Miami, and New Orleans.'® DP
World had previously submitted a voluntary notification of its plans to acquire
P&O to CFIUS and, after a thirty-day review period, CFIUS approved the

180. Kirchgaessner, supra note 23.

181. See S. 1797, 109th Cong. (2005). This bill was referred to the Committee on
Banking, Housing and Urban Affairs for consideration. Id.

182. Id.

183. Richard S. Dunham, Keeping America Safe - - From Foreign Buyouts, BUS.WK.
ONLINE, Oct. 24, 2005, http://www .businessweek.com/magazine/content/05_43/c3956074.htm.

184. Id.

185. See Ronald D. Lee & Nancy L. Perkins, Securing U.S. Strategic Assets: Does the
Exon-Florio Statute Do Its Job?, CHINA TRADE L. REP. (Apr. 2006), noting the failed efforts of
Senators Inhofe and Shelby to have their proposals for reform included in the National Defense
Authorization Act of Fiscal Year 2006.

186. Id.

187. Key Questions About the Dubai Port Deal, CNN.com, Mar. 6, 2006,
http://www.cnn.com/2006/POLITICS/03/06/dubai.ports.qga/index.html.

188. Id.



176 IND. INT’L & COMP. L. REV. [Vol. 17:1

acquisition in January 2006.'® As part of the approval, DP World made
concessions to CFIUS by agreeing to open its books and keep the current U.S.
ports management intact.'*

In February 2006, the Dubai Port deal became highly politicized when
critics of the takeover raised national security concerns.’®! Critics noted that
two of the September 11 hijackers came from the United Arab Emigrates and
the hijackers drew funds from bank accounts in Dubai.'””> A bipartisan group of
lawmakers, including Senate Majority Leader Bill Frist, threatened to introduce
legislation designed to delay or block the transaction.'”® President Bush
responded to this criticism by adamantly defending the deal, stating he would
veto any bill designed to hold up the agreement.194 Facing fervent opposition
from lawmakers, DP World agreed to delay the acquisition and submit to a
forty-five day investigation by CFIUS in an effort to alleviate congressional
concern that the takeover posed a national security threat.'”®

DP World’s willingness to undergo a full CFIUS investigation did not,
however, discourage members of Congress from taking measures to prevent the
deal in the interim. On March 8, 2006, the House Appropriations Committee
voted sixty-two to two to block the agreement to allow DP World to operate
U.S. seaports.’”® One day later, House and Senate GOP leaders bluntly
informed President Bush that Congress would prevent the agreement from
being implemented.”” DP World ultimately succumbed to the political
pressure and announced that it would sell its U.S. operations to an American
company.'*®

In the wake of the Dubai Port deal controversy, lawmakers have a
renewed desire to reform the investment review process and are once again
proposing legislation designed to accomplish this goal.'*® On March 7, 2006,
Senator Dodd introduced legislation that would add the director of National
Intelligence and the CIA Director to CFIUS; create an intelligence
subcommittee to review all potential deals; require congressional notification at
every step of the CFIUS process; and make notification to the President or
CFIUS mandatory.”® Senators Inhofe and Shelby have also renewed their
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efforts to pass legislation reforming CFIUS.*"!

IV. A CRITICAL REVIEW OF PROPOSALS FOR REFORM IN EXON-FLORIO
AND CFIUS

A. Defining and Expanding the Definition of “National Security”

Recent suggestions to expand the definition of “national security” to
include domestic economic concerns are not novel proposals; they have been
suggested frequently since Exon-Florio was adopted.”” Just as past
suggestions for expansion of the definition have not been implemented, it is
currently unwise and unnecessary to do so. Criticisms leveled against Exon-
Florio have often involved what many consider its vague definition of “national
security.”?®® It has been argued that a failure to create clear standards for what
constitutes a threat to national security creates uncertainty among foreign
investors when structuring acquisitions of U.S. companies and in turn decreases
foreign direct investment in the United States.”* In addition, this vagueness
may create unnecessary transactional delays, since foreign firms that would not
be considered a national security threat feel pressure to report their investments
to CFIUS.**

Concerns of this type have led to suggestions, which were ultimately
rejected, that CFIUS should annunciate a list of products and services it
considers essential to national security or create a list of industries exempt from
Exon-Florio.”® Given these concerns, one can expect that implementing a
statutory requirement that CFIUS consider potential threats to ‘“‘economic
security” in determining a threat would only add to the confusion.””” The term
“economic security” is an extraordinarily vague one, creating a level of
uncertainty that could potentially hinder foreign investment in the United States
and a means for protectionist-minded politicians to argue for the prohibition of
beneficial corporate transactions.?*®
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By contrast, others have argued that the only way to prevent protectionist
abuse and maximize beneficial foreign investment is to limit the definition of a
threat to national security to “only those transactions that closely bear on
national defense.””” Prior to September 11, 2001, CFIUS took this more
narrow approach, focusing “primarily on the protection of the U.S. defense
industrial base, the integrity of Department of Justice investigations, and the
export of controlled technologies.”"

In the wake of the terror attacks on the United States and the subsequent
war on terrorism, however, the Departments of Justice and Defense, as agency
members of CFIUS, now take a broader view of what might constitute a threat
to national security by considering vulnerabilities that may result from foreign
control of critical infrastructure.”’’ Despite the fact that the Treasury
Department may continue to take a narrower, more traditional view of what
constitutes a threat to national security, the fact that all decisions by CFIUS are
based on the consensus vote of all agencies should alleviate concerns that one
overly narrow or overly broad definition is used.”’> Thus, keeping “national
security” undefined will ensure that national security is adequately protected
without increasing the present ambiguity in the meaning of the term.

B. Expanding Congressional Authority

Congressional reaction to CNOOC’s bid demonstrates “[t}he increasingly
confrontational approach Congress is taking toward China.”*"> As discussed
above, the relatively trivial assets of Unocal, the fungible nature of oil, and
CNOOC’s contractual concessions reveal that Congress’ reaction to the bid was
both irrational and unsupported by the facts.”™ It is precisely because of the
strong potential that members of Congress will enact harmful protectionist
measures based on anti-China perspectives that proposals to allow Congress to
prohibit foreign acquisitions after the President has approved them should not
be implemented. As both the CNOOC and Dubai Port transactions
demonstrate, through politicization Congress already has the ability to
intimidate foreign investors, thereby raising the cost of transactions or
effectively preventing them from occurring.2'® Statutory authority to prohibita
deal would encourage protectionist measures to be enacted whenever a Chinese
company seeks to purchase an American one, which in turn would create a

“you are trying to kill a gnat with a blunderbuss,” to support the proposition that an “‘economic
security” test would serve as a vehicle for domestic industries to block foreign competition). Id.
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number of direct and indirect problems.

To begin with, allowing Congress to prohibit acquisitions previously
approved by the President would create a great deal of uncertainty among
foreign investors regarding “the prospect of congressional involvement in the
review process.”>'® This could lead to decreased foreign investment in the
United States.?"” After all, if currently proposed legislation is enacted, a foreign
acquirer could potentially be forced to wait the full seventy-five days for CFIUS
to complete its review and investigation, gain presidential approval, and then
see the deal quashed by a joint resolution of Congress. Congress’ role should
be limited to ensuring that Exon-Florio is properly implemented, but it should
not itself act as a regulatory agency.?'® Considering the animosity toward China
and congressional ignorance about energy markets, as demonstrated by
CNOOC:s bid, this is essential to ensure that beneficial foreign investment in
the United States is not discouraged.?'

Secondly, if U.S. politicians continue to politicize bids by Chinese
companies, it is likely that the Chinese government may retaliate by using
spurious reasons to block attempts by U.S. firms to acquire Chinese
companies.”? At the very least, congressional involvement in these corporate
transactions could only harm the United States’ effort to achieve greater
openness to invest in the Chinese market; a market that has become
increasingly open to foreign investment over recent years.”?' This is especially
the case given that other non-Chinese foreign companies, such as British
Petroleum and Royal Dutch Petroleum, are free to invest in U.S. energy
assets.””? This inequitable treatment is unlikely to be perceived kindly by the
Chinese government and could lead to a decline in permissible U.S. investment
in China.

It is entirely plausible that the ability of Congress to thwart the CNOOC
bid may have actually decreased the security of the United States. This can be
seen when one considers where China has turned to obtain the necessary oil to
fuel its economy. Recently, China has secured oil acreage in countries like
Iran, Sudan, and Venezuela.”” In fact, China recently became Iran’s biggest oil
and gas customer, signing long-term contracts worth around $200 billion.”**
China’s need to increase its dealings with countries like Iran in order to fulfill
its energy needs has the potential to undermine the United States’ efforts to
isolate these countries and may aggravate tension between the United States
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and China*® This is yet another reason why increased congressional
involvement and subsequent politicization of foreign corporate transactions is
unwise.

The Dubai Port deal further demonstrates that politics surrounding a
transaction can strongly influence how it is structured and whether or not it is
ultimately completed.226 Amendments that propose to allow Congress to block
transactions to which CFIUS does not object or veto CFIUS’s clearance to
review a proposed deal will only further inject politics into commercial
transactions and discourage beneficial foreign investment.”’

Thus, lessons from the failed CNOOC-Unocal merger and the Dubai Port
deal weigh strongly against enacting proposals that increase congressional
authority over the regulation of foreign investments.

C. Extending the CFIUS Review Process

Proposals have been suggested that would extend CFIUS’s review period
from thirty to sixty days or even eliminate the distinction between a review and
an investigation completely, making the entire seventy-five days a reviewable
period.??® Some have argued that extending the time frame for a CFIUS review
is unnecessary because most companies file only after engaging in informal
conversations with CFIUS.*® These informal consultations give CFIUS
“additional time to assess national security risks and design mitigation
strategies” and sometimes result in security agreements being completed before
parties even file.”?° In addition, in a majority of cases, the thirty day review
period is sufficiently long for CFIUS agencies to adequately access whether
they should undertake an investigation.”'

But, good reasons exist for extending the CFIUS review process, at least
under some conditions. In response to the September 2005 GAO report, the
U.S. Department of Justice, an agency of CFIUS, said:

The Department shares the concern expressed in the draft
report with respect to time constraints imposed by the time
limits of the current process. In particular, gathering timely
and fully-vetted input from the intelligence community is
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critical to a thorough and comprehensive national security
assessment. Any potential extension of the time available to
the participants for the collection and analysis of that
information would be helpful

Likewise, even though the Treasury Department believes that for most
transactions extending the review by forty-five days would be unnecessary and
detrimental, it concedes that “for certain transactions an extension of time
available for the collection and analysis of information would ease the burden
on the government.”** The GAO report also claims that in some cases where
agencies need more time to gather information, the Committee suggests that
companies withdraw their notification and refile at a later time.”* In some
instances, companies have delayed refiling or have not done so at all after their
withdrawal >

The solution to this issue appears to lie in determining the length of time
in which the agencies of CFIUS can complete a thorough review without
unreasonably delaying the closing of an acquisition and deterring CFIUS filings
in the first place. One solution might be for Congress to amend Exon-Florio in
a manner that would continue to use the thirty day review period, but provide
CFIUS with an option to extend the review period by fifteen, or even thirty
days at its discretion. This would prevent unnecessary delays in the vast
majority of cases where CFIUS can complete a comprehensive review within
thirty days, but would allow agencies the additional time they need to complete
a thorough review in rare circumstances.

D. Switching the Chair of CFIUS

Over the years there have been a number of proposals that would switch
the chairmanship of CFIUS from the Treasury Department to another agency,
such as the Department of Defense or the Department of Commerce.”® Such
proposals stem from criticism that the Treasury’s primary goal of reducing the
deficit, which is furthered by allowing foreign investment, is inconsistent with
Exon-Florio’s primary goal of protecting national security through monitoring
and regulating foreign investment.”’ Thus, it is argued that the Treasury’s
main focus creates a bias against CFIUS activity.””® The GAO report supports
this criticism, by citing examples of transactions where the narrower definition
of national security prevailed when agencies differed about whether the case
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constituted a national security threat.”** The Treasury Department countered by

claiming that only “CFIUS, as a Committee, decides whether there are threats
to the national security.”**

Since all CFIUS decisions are made on a consensus basis, it is unlikely
that the Treasury Department’s allegedly narrow definition of what constitutes a
threat to national security predomjnates.241 This is especially the case given
that CFIUS Guidelines state that “[i]f any agency has national security concerns
regarding . . . [a] transaction,” a forty-five day investigation is undertaken.**?
Thus, where CFIUS chooses not to undertake a forty-five day investigation of a
transaction, it is only because no CFIUS agency, not just the Treasury
Department, deemed it necessary to do so.

Further, even if those critical of the Treasury Department’s chairmanship
are correct in claiming it too narrowly defines national security and that this
position often prevails in CFIUS’s decisions as a whole, the Treasury should
continue to chair CFIUS. The reason is simple. As the failed CNOOC-Unocal
merger and Dubai Port deal illustrate, if CFIUS is in fact too lenient in
regulating foreign investment, congressional politicization of high-profile
mergers more than makes up for this deficiency. Thus, in order to maintain a
proper balance between free trade and protectionism, CFIUS should continue to
be chaired by an agency that advocates an open investment policy. In addition,
maintaining chairmanship in the Treasury sends a positive message to potential
foreign investors that the United States presumptively welcomes foreign
investment; a message that is less clear if CFIUS were chaired by a department
with a focus on national defense.>*

Others have suggested that CFIUS be reorganized as a more independent
agency.244 Under this system, new members would “function independently of
other federal agencies and departments,” perhaps preventing the disruptive
effects of conflicting positions on issues of foreign investment that prevent
CFIUS from adopting a clear national security policy.”* But while a clear
definition of national security from a single independent agency may be seen as
a benefit to some, it could also be seen as a weakness to others. CFIUS’s
multiple-agency structure arguably provides benefits by requiring compromise
on what constitutes a threat to “national security” between numerous branches
whose priorities and goals conflict.>*® This in turn could be said to prevent any
one overly narrow or exceedingly broad definition from being used.**’
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E. Increasing CFIUS Reporting Requirements

Few would dispute that Congress has a legitimate role in ensuring that
CFIUS correctly implements Exon-Florio. Naturally, this requires some
amount of reporting to Congress, but the appropriate amount of such reporting
remains in dispute. Currently, Exon-Florio requires that the President send a
written report to Congress whenever he makes a decision about whether a
transaction should be prohibited.*® It also requires that agencies of CFIUS
“with equities in any particular transaction, provide briefings to duly authorized
committees of Congress whenever requested, following completion of action
under the statute.”**

There are a number of reasons why an expansion of congressional
oversight over CFIUS’s review process is warranted. First, implementing more
expansive reporting procedures will help to ensure that CFIUS is held
accountable for its role in implementing Exon-Florio. Congress would then
have information regarding the nature of certain transactions, the potential
national security concerns posed by different agencies of CFIUS, and the ways
in which those concerns were mitigated.”® Perhaps most importantly, by
requiring CFIUS to be more accountable to Congress, proposals to amend
Exon-Florio to authorize Congress to reject a foreign acquisition for national
security reasons, even in cases where the President had not suspended or
prohibited the deal, would be less likely to be implemented. The fact that only
two cases have been reported to Congress since 1997 contributes to the opaque
perception of CFIUS’s review process and adds to the feeling among some
members of Congress that CFIUS does not adequately protect domestic
security.””' Expanding congressional oversight would eliminate many of these
concerns without the need for Congress to step beyond its proper role as a
supervisory, as opposed to a regulatory body, in the realm of foreign
investment.

It is also important to note that CFIUS agencies do not appear to object to
increased congressional oversight. The Treasury Department has stated that it
is “happy to work with Congress on developing a reasonable periodic reporting
schedule for completed reviews to give interested Members information about
transactions.”® Likewise, the U.S. Department of Justice is not opposed to
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circumstances surrounding all presidential decisions.” Id.
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making CFIUS’s review process more transparent to Congress and more
susceptible to its scrutiny so long as confidential proprietary information of
filing companies is protected.””> Keeping such information confidential is
arguably necessary to prevent diminution in the number of applications CFIUS
receives and to afford foreign investors the confidence to provide CFIUS with
the full disclosure necessary to undertake a thorough review.>**

The current Exon-Florio provision provides that no information or
documentary material filed with CFIUS may be made public, but continues on
to state that this should not “be construed to prevent disclosure to either House
of Congress or to any duly authorized committee or subcommittees of the
Congress.”™ Therefore, the statute appears to be sufficiently broad to allow
for increased congressional scrutiny without amending Exon-Florio in this
regard.

F. Modifying the Rules Regarding Withdrawal

To ensure that national security is protected during the period that foreign
investors withdraw their notification to CFIUS and subsequently complete their
transactions with U.S.-based companies, the GAO report suggested that the
Treasury “establish interim protections where specific concerns have been
raised, specific time frames for refiling, and a process for tracking any actions
being taken during the withdrawal period.”256 The Treasury Department
responded by stating that “[i]nterim measures are difficult to negotiate and
would detract from efforts to complete the CFIUS review,” where the emphasis
should stay.?’

The GAO report cited eighteen acquisitions since 1997 in which
companies withdrew their notification.® In sixteen of those cases, the
acquisition had not yet been concluded and the companies refiled within four
months.” In the other two, “the companies had already concluded the
acquisition, and nine months and one year, respectively, passed before the
companies refiled.””*® In yet two other cases, companies that had concluded
their transaction withdrew their notifications and never refiled.**'

The problem with the GAQO’s position is that notification is not
mandatory in the first place. Thus, should CFIUS impose mandatory
conditions for withdrawal where the transactions have been or will be
completed during the withdrawal period, foreign investors may be inhibited or
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discouraged from making initial filings.?* This is especially the case if the
GAO report is accurate in concluding that the thirty day review period is
sometimes an inadequate amount of time for CFIUS to complete a review and
that CFIUS subsequently has occasionally encouraged withdrawals. A
voluntary notification system accompanied by mandatory conditions where
such voluntary notification is withdrawn seems wholly inconsistent.

A potential solution to this inconsistency would be to make all
notifications to CFIUS mandatory.”® Past proposals have called on Congress
to require all U.S. companies involved in national security-related business that
plan a merger or acquisition with a foreign entity to notify CFIUS of the
transaction.”® The strongest argument in favor of mandatory filings is that
review of a transaction after it has been completed may mean “that national
security has already been compromised.”**> Any CFIUS committee member is
permitted to submit notice of a proposed or completed transaction for review
when it becomes aware of a transaction and a foreign entity has failed to file
with CFIUS.*® No member agency has ever done so, however, and instead,
member agencies have chosen to notify the Treasury of the acquisition so that
the Treasury can contact the company and encourage it to notify.”®’ In addition,
there have been some instances where CFIUS was completely unaware of a
transaction for a substantial period of time after the acquisition was complete,
prompting concerns about whether national security was compromised over this
period.?%

There are, however, good reasons for opposing a mandatory filing
system.”® First, it is highly uncommon for CFIUS to be unaware of a proposed
or pending transaction that threatens national security because it receives a
great deal of information about such transactions from government agencies
that are not members of CFIUS.*® The infrequency in which CFIUS is
unaware of potentially threatening foreign acquisitions must be kept in mind
when weighing the potentially significant damage to the U.S.’s investment
environment that a mandatory filing requirement may have””’ Such a
requirement undermines the government’s goal of promoting open investment,
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a policy that helps to ensure economic growth and a higher standard of living in
the United States.”’? Second, mandatory filings would lead to a sharp increase
in the number of filings, potentially overwhelming governmental resources and
resulting in less thorough reviews.”” Lastly, the President retains the right to
void any transaction that was not reviewed by CFIUS, which provides an
additional incentive for foreign entities to file in the first place.”’* Inthe end, a
cost-benefit analysis of implementing mandatory filings weighs in favor of the
status quo.

CONCLUSION

As discussed previously, the failed CNOOC-Unocal merger reinvigorated
a protectionist fervor that has led to a number of proposals to amend CFIUS
and alter the structure and procedures of CFIUS. While relatively minor
procedural changes to Exon-Florio, such as an optional review extension and
making CFIUS’s review process more transparent to Congress, are supported
by logical and beneficial justifications, most of the other proposals are not so
fortunate.

Proposals to expand the definition of national security, authorize
Congress to override a presidential decision, switch the chairmanship of
CFIUS, and require mandatory filings and interim protections are all proposals
that would alter the substantive framework of Exon-Florio and CFIUS. This
would likely decrease foreign investment in the United States—investment that
benefits the United States by raising labor productivity, income, and
employment.””” Whether members of Congress like it or not, the United States’
economic security is intertwined with China and depends upon free market
policies.276 As former Federal Reserve Chairman Alan Greenspan stated, “[I]t
is in our interest and that of the global economy that China continue to progress
toward becoming a more market-based, productive, and dynamic economy.. ..
For our part, it is essential that we not put that outcome, or our future, at risk
with a step back into protectionism.”*”’
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