
WHY WRITE? THE DESUETUDE OF ARTICLE V AND

THE DEMOCRATIC COSTS OF INFORMAL

CONSTITUTIONAL AMENDMENT

ANDREA SCOSERIA KATZ*

I. INTRODUCTION

In his classic Introduction to the Study of the Law of the Constitution, the
great British constitutional scholar, Albert Venn Dicey likened the constitutional
amendment power of the United States to a “a monarch who slumbers and
sleeps.”1 It was during periods of constitutional amendment, Dicey explained,
writing in 1897, that the full sovereign power of the nation came together out of
the disparate fifty states, but these moments were few and far between. 

The sovereign of the United States has been roused to serious action but
once during the course of ninety years. It needed the thunder of the Civil
War to break his repose, and it may be doubted whether anything short
of impending revolution will ever again arouse him to activity. But a
monarch who slumbers for years is like a monarch who does not exist.
A federal constitution is capable of change, but for all that a federal
constitution is apt to be unchangeable.2

During the late nineteenth century in which Dicey wrote, many people had grown
perturbed by the supposed rigidity of Article V of the U.S. Constitution, which
establishes the procedures for formal amendment of the text.3 Over the course of
a century, only the Bill of Rights and the Civil War had roused the nation to
action, leading some to the conclusion that the Constitution was practically
impossible to change. A founding document that could not be changed, they
feared, was one over which the “dead hand” of tradition hung heavily, one
incapable of adapting to modern conditions, lacking a “safety valve” for
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democratic politics, and over which new generations had no say at all.4

Of course, whether we like it or not, constitutional meaning evolves over
time, even without formal amendment. The President dislodges old governing
arrangements and sets new quasi-constitutional norms.5 Congress fills in “gaps”
in the text with statutes or regulations, “super-statutes” like the Administrative
Procedure Act or the Voting Rights Act being important examples.6 Perhaps most
impactfully, the Supreme Court shapes the meaning of constitutional text as it
applies and expounds upon it.7

For years, there have been those who considered these subtle and gradual
processes of change to be critical to the Constitution’s      survival. “Nothing,”
wrote the lawyer Hannis Taylor in 1906, “has been more remarkable in the
history of our Federal Constitution than the ease with which it has adapted itself,
by the aid of judicial interpretation, to the ever-increasing wants of a rapidly
swelling population, continually organizing new systems of local government
beyond our original limits.” Without such “subtle and silent” adaptation, Taylor
proclaimed, “our otherwise rigid and inelastic” Constitution would have “[gone]
to wreck.”8 

But there is good reason to question whether informal processes of
constitutional change are perfect substitutes for formal amendment. Many
constitutional scholars believe that they are not. As a leading voice on this point,
the University of Texas’s Sanford Levinson has argued  for years that our
Constitution is “hardwired” with such a deep anti-majoritarian bias (in institutions
like the Senate and Electoral College) that nothing short of deep structural reform
can salvage it.9 Levinson’s central point, in other words, is that informal
adaptation is insufficient to make constitutional change fully democratic. 

Others go further, asserting that informal amendment actually precludes
Article V change. Why, ask a pair of well-known originalist scholars, would
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political and social movements opt for the onerous Article V route when they can
focus instead on lobbying the courts to change the Constitution?10 Many who do
not similarly lament the rise of an activist bench do agree, however, that Article
V is something of a dead letter.11

This article will assess this claim, both in descriptive and normative terms.
Is Article V in a state of desuetude? And if so, is this a problem? I conclude yes
on both counts, arguing that Article V usage has retreated from the mission
originally conceived for it, reduced at present to a vehicle for single-issue
lobbying proposals lacking in broader applicability and transformative scope. As
to the second question, I conclude that the marginalization of transformative
formal amendment has had three consequences with problematic implications: (1)
the “sacralization” of the Constitution, (2) a mismatch between fixed
constitutional standards and empowered institutions in a state of perpetual
evolution; and (3) the eclipse of popular democratic constitutional politics. In
concluding, I assess these and explore whether a return to a democratic politics
of Article V amendment is possible, and desirable.

II. A VERY BRIEF HISTORY OF ARTICLE V AMENDMENT

Aspiring to formalize James Harrington’s maxim that government should be
an “empire of laws and not of men,”12 American democracy was established
under a written constitution.13 Although many generations of Americans have
asserted that the U.S. Constitution is a perfect document,14 Article V itself is the
clearest sign that the Framers recognized theirs as an imperfect, contingent
product.  As the Virginian George Mason told the Convention in June 1787, “the
plan now to be formed will certainly be defective, as the Confederation has been
found on trial to be,” and “it will be better to provide for [amendment], in an
easy, regular and Constitutional way than to trust to chance and violence.”15

Article V represented a giant leap beyond the constitutional amending mechanism
under the Articles of Confederation, which demanded perfect unanimity from the
thirteen states to ratify any amendments proposed by the Continental Congress.16

Not only were no amendments ever adopted through this mechanism, it was
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CONSTITUTION 202 (2013).  

11. Richard Albert, Constitutional Amendment by Constitutional Desuetude, 62 AM. J. COMP.

L. 641 (2014); BRUCE ACKERMAN, WE THE PEOPLE, VOL. 1: FOUNDATIONS 267-68 (1991). 
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ignored when delegates assembled to write a new constitution.17 Greater
flexibility was necessary, the delegates knew, if their new charter was to avoid a
similar fate.18 Similar provisions in a number of the revolutionary state
constitutions provided them with a workable model.19

What emerged from that hot summer in Philadelphia was an amending
process designed to be neither so easy as to destabilize the system, nor so difficult
that the process would be ignored or lead to rebellion. The brand-new
constitutional Article V specified two routes to amendment, each of which
required the participation of both the federal government and the states. First,
two-thirds of the legislators of both houses of Congress could propose
amendments, to be ratified by three-fourths of the state legislatures or by
conventions held in those states. Second, upon petitions by two-thirds of the state
legislatures, Congress would have to convene an amending convention.20 Writing
in The Federalist, James Madison described the plan approvingly: 

The mode preferred by the convention seems to be stamped with every
mark of propriety. It guards equally against that extreme facility, which
would render the Constitution too mutable; and that extreme difficulty,
which might perpetuate its discovered faults. It, moreover, equally
enables the general and the State governments to originate the
amendment of errs, as they may be pointed out by the experience on one
side, or the other.21

The new system ran into a huge hurdle before the Constitution was even ratified.
The Anti-Federalists were bitterly opposed to the new document because it did
not have a bill of rights specifically limiting the powers of the government over
citizens’ civil rights and liberties.22 Eventually, the Federalists were persuaded to
support one in order to secure the Constitution’s passage, and in 1789, as
promised, a set of twelve amendments were introduced into the First Congress.23

17. See Richard Kay, The Illegality of the Constitution, 4 CONST. COMM. 57 (Winter, 1987);

Bruce Ackerman & Neal Katyal, Our Unconventional Founding, 62 UNIV. CHI. L. REV. 2 (Spring
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Ten were ratified by the state legislatures in 1791 to become the now-celebrated
Bill of Rights.24 

Two more amendments took shape within the Constitution’s first two decades
of existence as tweaks to glitches that appeared in the system. In 1793, the
Supreme Court ruled that a lawsuit brought by a South Carolinian man against the
State of Georgia could proceed.25 A wave of protest ensued, and Congress acted
swiftly to overturn the Court’s decision. The Eleventh Amendment, ratified the
very next year, provided that the judicial power would not extend to cases against
a state by citizens of other states or nations.26 The Twelfth Amendment,
meanwhile, responded to an early defect in the Electoral College machinery. In
the notorious presidential election of 1800, Thomas Jefferson and Aaron Burr
split the anti-Federalist vote and ran to a tie, forcing a long and bitter struggle in
the House of Representatives to resolve the election.27 The Twelfth Amendment,
ratified in 1804, provided that electors would cast separate votes for president and
vice-president, thus paving the way for the modern party ticket.28 The remaining
half of the nineteenth century was a time of relative quietude on the amendment
front, although one 1810 proposal by Maryland Senator Phillip Reed, barring any
American citizen from accepting titles of nobility, attracted significant attention.
Most likely the product of alarm at the marriage of a Baltimore socialite and the
youngest brother of Napoleon Bonaparte, the “missing Thirteenth Amendment”
was approved by Congress and ratified by twelve states (and even mistakenly
included in a number of contemporary printings of the Constitution) before the
ratification drive stalled out.29 

As national unity started to give way over the slavery question, faith in the
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Constitution began to fray, and ever more radical reform proposals bubbled up.
The constitutional scholar Sidney George Fisher claimed that the roots of the
unrest lay in the difficulty of Article V amendment, and proposed, following the
lines of the British system, that Congress should be able to make changes to the
Constitution on its own.30 Around the same time, John C. Calhoun, the great
theorist of Southern secession, argued that crisis could be avoided by rewriting
the Constitution to make the United States a “federated” republic. His proposals
included stripping Congress of its commerce power, granting a “concurrent
majority” veto power over federal legislation, and dividing the Presidency into
two branches to represent Northern and Southern constituencies.31 In 1861, the
Corwin Amendment, put forward by New York Senator William Seward (and
supported by President Lincoln), offered the South eternal perpetuation of slavery
without federal government interference in a desperate bid to avoid war. The
Corwin Amendment managed to pass both houses of Congress, but it is
impossible to say whether it would have been ratified by the states, since the
outbreak of war in April 1861 interrupted the process.32

The postwar Reconstruction amendments abolished the legal remnants of the
Southern apartheid regime, but they only temporarily succeeded in restoring
Americans’ faith in the amending process. For one thing, however broad the
aspirations of their authors, the amendments were soon narrowed by the Supreme
Court in ways that rendered them practically useless to improving the lives of
liberated slaves, soon subjected instead to the rollout of Jim Crow.33 A not-
uncommon argument of the period, in fact, was that the amendments had gone
too far for American public opinion.34 Another reason for Article V-related
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skepticism was the dubious legality of the amendments’ passage, Southern states
only agreeing to ratify in order to be readmitted to the Union.35 Furthermore, once
the fog of war subsided, from 1870 to 1913 no amendments passed despite
widespread support for proposals including the direct election of senators,
women’s suffrage, and the so-called Blaine Amendment, which provided that no
state could make any law respecting an establishment of religion or direct public
funds to be used by religious sects.36 Instead, as the Industrial Revolution swept
over the American economy and society, the Constitution—especially the
provisions of the Fourteenth Amendment—was most often invoked to thwart
political change, especially when it came to striking down efforts at easing
economic dislocation for the most affected sectors—farmers, laborers, women,
children, and the urban poor.37 

As the nineteenth century came to a close and the Progressive Era dawned,
“constitution tinkering” hit a historical peak in America as rising political
discontent started to spill over into calls for institutional change.38 Writing in
1897, the constitutional historian Herman Ames judged that the last two decades
of the nineteenth century had seen “attempts to alter the Constitution in almost
every particular.”39 Indeed, the next few decades witnessed, not just the passage
of the Sixteenth Amendment (the federal income tax), the Seventeenth (direct
election of senators), the Eighteenth (prohibition), and the Nineteenth (suffrage
for women), but also a flurry of proposals aimed at changing the Constitution’s
most purportedly undemocratic structures: indirect senatorial elections, lifetime
judicial appointments, the Electoral College, Senate malapportionment, the lack
of representation for the District of Columbia, and even the legislative-executive
separation of powers, which some clogged up the legislative and regulatory
process.40 Between 1791 and 1897, some 1,736 amendment proposals surfaced
in Congress; between 1897 and 1929 alone, that total reached 1,370. Several
states signed petitions calling for a constitutional convention; although this
mechanism was not used, the threat of such a convention forced the Senate to
approve of the Seventeenth Amendment in 1912.41 Finally, three of the four main
parties contesting the 1912 presidential election—the Democrats, the

35. BRUCE ACKERMAN, WE THE PEOPLE, VOL. 2: TRANSFORMATIONS 207-53 (1998). If these
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2009).
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STATES 23 (New York, Lenox Hill Pub. & Dist. co., 1897). 

40. The history of the four Progressive amendments is covered in DAVID E. KYVIG, EXPLICIT
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Progressives, and the Socialists—called for a national constitutional amendment
in their party platforms.42 

The amendment fervor soon crested as the nation entered a period of
conservatism. The federal government’s massive expansion over industry and
civil liberties during the First World War turned Americans against big
government generally, while the passage of four amendments over a decade
fanned critics’ fears of radicalism and convinced reformers that the amending
mechanism was working as intended.43 Meanwhile, Prohibition, once a cause
célèbre for evangelists, women, and other social reformers, grew increasingly
unpopular, leading to rising dislike for formal amendment. An amendment to ban
child labor passed Congress in 1924, but a combination of anti-feminist and anti-
Communist propaganda helped halt the state ratification drive.44 Eventually, the
question of child labor was dealt with statutorily as part of FDR’s New Deal,
itself a watershed moment in American political reform that entirely bypassed the
constitutional route.45 

The rest of the twentieth century saw a change in, if not the frequency of
amendments, then in their scope and content, which grew narrower, more
technical and, frankly, less interesting to American voters than that of their
predecessors. These amendments fell into two categories. The first were
amendments that made neat correctives to technical problems. The Twentieth
Amendment, ratified in 1933, shortened the terms of lame duck officeholders by
moving presidential and congressional inauguration dates forward.46 That same
year, the Twenty-First Amendment repealed Prohibition, the first amendment to
repeal another and the only one ever ratified, not by state legislatures but by state
conventions.47 The Twenty-Second Amendment formalized the informal rule
dating back to George Washington that limited a president to two full terms in

42. 1912 Progressive Party Platform (June 25, 1912), The American Presidency Project; 1912

Democratic Party Platform (June 25, 1912), The American Presidency Project; 1912 Socialist Party

Platform (May 12, 1912), Sage American History.

43. Aziz Rana, Progressivism and the Disenchanted Constitution in THE PROGRESSIVES’

CENTURY: POLITICAL REFORM, CONSTITUTIONAL GOVERNMENT, AND THE MODERN STATE 25, 50

(Stephen Skowronek et al. eds., 2016).

44. See Julie Novkov, Historicizing the Figure of the Child in Legal Discourse: The Battle

over the Regulation of Child Labor, 44 AM. J. LEG. HIST. 369, 374, 395-96 (Oct. 2000). When

opponents of the child labor amendment asked the Court to declare it expired, even without a

specified time limit, the Court declared that the timeliness of state ratifications was a “political

question” for congressional determination. See Coleman v. Miller, 307 U.S. 433, 450 (1939).

45. See U.S. v. Darby, 312 U.S. 100 (1941). For Franklin D. Roosevelt’s decision to stack

the Court rather than pursue the demanding amending option, see David E. Kyvig, The Road Not

Taken: FDR, the Supreme Court and Constitutional Amendment, 104 POL. SCI. Q. 463, 466 (Fall
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46. U.S. CONST. art. XX.

47. U.S. CONST. art. XXI. Vile points out that the convention mechanism was used to

circumvent state legislatures, dominated by rural interests, among whom “dry” pro-Prohibition

forces remained strong. VILE, CONTEMPORARY QUESTIONS, supra note 7, at 8. 
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office.48 Finally, the Twenty-Fifth Amendment, ratified soon after the
assassination of John F. Kennedy, was designed to deal with the issue of
presidential succession.49 The second class of amendments, which arguably made
good upon the protections of the Fifteenth Amendment, carried forward the
progressive march to extend the democratic franchise.50 In 1961, the Twenty-
Third Amendment gave citizens of the District of Columbia the right to vote in
presidential elections.51 The poll tax, long used to exclude poor minorities from
the ballot, was abolished by in 1964 by the Twenty-Fourth Amendment.52 And
in 1971, the Twenty-Sixth Amendment granted all citizens eighteen years and
older the right to vote, a response to Vietnam Era-critics who pointed out that
these young adults could die for their country, but not vote.53 

Far more transformative than the amendments that passed in these decades,
however, were those that failed. One popular movement of the late 1930s through
the early ‘50s called for a constitutional amendment to cap Congress’s power to
tax incomes at 25 percent.54 Another, the Bricker Amendment, widely debated in
the 1950s, reflected a deep suspicion of runaway presidential power over foreign
policy; it bid to reassert the Senate’s constitutional role in treaty-making by
limiting the President’s power to enter into executive agreements with other
nations.55 The Supreme Court’s 1964 Reynolds v. Sims decision, which helped to
cement the principle of “one person, one vote” in state elections, became the
target of a popular proposal in the 1960s spearheaded by Illinois Republican
Senator Everett Dirksen, calling for the states to call a constitutional convention
to reauthorize gerrymandering.56 Dirksen’s bid fell a single state petition short of
the two-thirds necessary to trigger a convention.57 In 1969, a proposal to abolish
the Electoral College passed the House by a wide margin, but died in the Senate,
having failed to build a filibuster-proof majority against the objections of

48. U.S. CONST. art. XXII.

49. U.S. CONST. art. XXV. See JOHN D. FEERICK, THE TWENTY-FIFTH AMENDMENT: ITS

COMPLETE HISTORY AND EARLIEST APPLICATIONS (2d ed., 1992).

50. On voting rights in the “Second Reconstruction,” see J. MORGAN KOUSSER, COLORBLIND

INJUSTICE: MINORITY VOTING RIGHTS AND THE UNDOING OF THE SECOND RECONSTRUCTION

(2000).

51. U.S. CONST. art. XXIII.

52. U.S. CONST. art. XXIV. The poll tax ban was later extended by the courts to the states via

the equal protection clause of the Fourteenth Amendment. See Harper v. Virginia Board of

Elections, 383 U.S. 663 (1966).

53. U.S. CONST. art. XXV.

54. See RUSSELL L. CAPLAN, CONSTITUTIONAL BRINKMANSHIP 68-69 (1988).

55. See DUANE TANANBAUM, THE BRICKER AMENDMENT CONTROVERSY: A TEST OF

EISENHOWER’S POLITICAL LEADERSHIP (1988).

56. See Arthur Earl Bonfield, The Dirksen Amendment and the Article V Convention Process,

66 MICH. L. REV. 949 (Mar. 1968). See generally Baker v. Carr, 369 U.S. 186 (1962) (holding that

apportionment was a justiciable matter, rather than a political question); Reynolds v. Sims, 377 U.S.

513 (1964) (applying the “one person, one vote” formula to both houses of the state legislatures).

57. CAPLAN, supra note 54, at 71-78.      
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Southern senators and small-state conservatives.58 Two other popular
amendments passed both houses of Congress but failed at the state ratification
stage. The first and most famous was the Equal Rights Amendment to ban gender
discrimination, approved in Congress in 1972 but which stalled after being
ratified by thirty-five states, three short of the threshold.59 The other amendment
that failed would have given Washington, D.C. full representation in Congress;
it passed both houses of Congress in 1978 but garnered only sixteen state
ratifications.60

The last thirty years may give further reason to question Article V’s
continued viability. To be sure, a raft of amending proposals continue to surface,
with one amendment ratified during this time, but these have occurred under
somewhat “bizarre” circumstances.61 The Twenty-Seventh Amendment, first
proposed in 1789 as part of “Madison’s original twelve,” forbade a sitting
Congress from raising its own salary. After lying dormant for two hundred years,
it was rediscovered in the early 1980s by a political science student and later
Texas legislative aide named Greg Watson, who made its ratification his calling.62

Despite the elapsed centuries, the text contained no explicit time limit on
ratification by the states, and supporters managed to push it over the finish line
on May 7, 1992, to the surprise of even some constitutional experts.63 Given that
the amendment formalized what had already been made into law in 1989 by the
Ethics Reform Act, many consider it “a constitutional oddity,” a trivial, quixotic,
even damaging addition to the text.64 The amendment’s unusual mode of passage
also exposed dozens of unanswered questions about the Article V process. Can
a state rescind its vote? Does there exist some contemporaneity requirement on
the process, even where an amendment has no specified time limits? Could the
States, for instance, ratify Senator Seward’s 1861 amendment, which forbade
Congress from eliminating slavery? Even Greg Watson, the Twenty-Seventh’s
author, confessed, “It’s a terrible process. It’s sloppy, extremely unprofessional,
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and terribly haphazard.”65

There is a further question about what, symbolically, formal amendment has
become to the American public. Recent years have witnessed social movements
for amendments to permit prayer in public schools,66 criminalize flag-burning,67

mandate a balanced federal budget,68 make English the nation’s official
language,69 eliminate the federal income tax70, eliminate private funding from
electoral campaigns,71 and abolish the Electoral College,72 among others.73 The
fact that these proposals, refracted through the lens of ideological polarization,
have little possibility of passage might ordinarily be seen as further proof that the
Article V threshold winnows out unmeritorious proposals from good
ones—except for the widespread public perception that the system is in crisis.
Distrust in our governing institutions has been on a steady rise for decades now,
and the most widely-discussed and promising solutions—severing the link
between money and politics, correcting gerrymandered districts, setting a
personal wealth ceiling on congresspeople—run into the obvious hurdle of
“belling the cats,” or Congress’s lack of incentive to alter a system that favors it.74

From widening wealth inequality to criticism of the government’s response to
financial panics and the COVID-19 crisis, to the military quagmire in the Middle
East and dismay about electoral democracy, the number of voices arguing that the
Constitution is inadequate to meet current political needs has grown
exponentially.75 It seems enough to justify the skepticism of a young Woodrow
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Wilson, who, writing in 1884, declared, “It would seem that no impulse short of
the impulse of self-preservation, no force less than the force of revolution, can
nowadays be expected to move the cumbrous machinery in Article V.”76

III. THE ABILITY TO WRITE

Bruce Ackerman argues that “America has lost the ability to write”—that is,
to encode important changes in our constitutional tradition in the language of the
Constitution itself.77 Even as “crisis” becomes a mainstay of our political
vocabulary, and even as the political mainstream is riven by two warring visions
of the Constitution, most constitutionalists continue to shy away from formal
amendment as a remedy.78 On the left, constitutional progressives sympathize
with the concern that an unchanging Constitution is presumptively undemocratic,
but consider informal adaptation—through strategies like litigation and
influencing public opinion—a necessary, proper, and even sufficient
accommodation to an inflexible text.79 On the right, conservatives warn of judicial
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activism and the “living constitution,” insisting that constitutional change must
go through the Article V route.80 Yet they deny that Article V’s demanding
threshold is a problem, leaving little alternative but either to tolerate informal
adaptation or try to choke off constitutional change altogether.

Why is judicial interpretation an imperfect substitute for formal amendment?
Here, I sketch out several answers. 

First, although a healthy constitutional system requires “reverence for the
laws,”81 in the words of Federalist Paper No. 49, there can still be such a thing as
too much distance from the text. Jefferson famously warned that if the People
viewed their Constitution ‘‘like the arc of the covenant, too sacred to be
touched,’’ they were effectively giving away their popular sovereignty entirely.82

Some scholars now believe that just such a “sacralization of the text” is taking
place.83 For all the sharp tenor of their disagreements, liberals and conservatives
alike tend to agree on a vision that sees the Constitution as the root of American
national identity.84 Veneration of the Constitution may not only “discourage
recognition of its all-too-present imperfections,” but can also lead to a
constitutional politics that views even friendly textual critique as tantamount to
treason, and which can result in a rejection of compromise, or even the refusal to
concede the legitimacy of other actors in the political system.85
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Second is the problem of “interpreting an unamendable text.”86 Today,
constitutionalists of all stripes tend to ground their jurisprudence in a so-called
“fidelity” to the text; as Justice Elena Kagan insisted at her confirmation hearing,
“Today, we are all originalists.”87 The problem is that, because said text has failed
to internally adapt to modern conditions, it is increasingly unhelpful as a guide
for—or, in fact, a limit upon—modern interpreters. In some instances, modern
political customs and practices explicitly defy the text: the President’s first-mover
role in deploying the armed forces overseas is one example.88 In such cases,
political practice tends to win out over strict obedience to the text. At other times,
open-ended constitutional language supplies little guidance over problems it
never anticipated, such as a Senate of a different party systematically blocking the
President’s appointees (recall, of course, that the Constitution’s framers did not
live in a world of political parties, or even anticipate their formation).89 As the
Founding recedes ever farther into the distance, literal or “plain meaning”
readings of the text require increasingly large interpretive leaps, meaning that the
text of the Constitution can be invoked, as one originalist scholar puts it, “at such
a high level of generality that it ceases to function as an effective constraint on
the interpreter.”90 

Third and final is the eclipse of popular constitutionalism that Jefferson
famously feared. With constitutional amendment off the table, deep changes in
governing authority take place through informal, incremental change in the
behavior of political actors, particularly judges.91 We do not change our
Constitution by large-scale popular debates over political values and
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constitutional structures; we do so, in large part, through a much narrower, top-
down process: boutique law firms litigating before the bench, legal academics and
policy experts producing arguments they hope will be picked up by judges,
landmark judicial opinions like Roe v. Wade or Citizens’ United that change the
constitutional state-of-play. With the great constitutional debates of the
age—abortion, religion, federalism, and the powers of the presidency—taking
place before the bench, the vibrancy of social movements is stunted by their
dependence on elite actors, especially the lawyers who translate political claims
into legal ones, and the judges who, in assessing these claims, make them into
law.92 Today, it is “judicial revolution, not formal amendment,” through which
fundamental change under our Constitution is made.93

IV. CONCLUSION: RECOVERING A FORMAL CONSTITUTIONAL POLITICS

If Article V is not exactly out of sight and out of mind, it has grown less
important over the last several decades. The varied causes at work in this
transformation include the fact, as mentioned, that extreme partisanship has left
America currently divided between two distinct and warring visions of the
Constitution, as well as the fact that judicial interpretation has largely taken the
place of formal amendment.94 As I have argued here, the latter is not a substitute
for the former, as the Founders well knew.95 

What might resuscitating a democratic constitutional politics look like in
practice? Today, a broad literature speaks of popular constitutionalism, but too
often, sweeping liberationist language translates into little more than advising
citizens to lobby courts for their favor.96 Within this literature, we might trace out
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four groups:

1. Judicial Strategies—instructing the bench to give greater deference to
laws or regulation that maximize popular participation in democracy
and/or improve the conditions of participation (John H. Ely, Richard
Parker); or instructing judges to allow values from other sectors besides
elite legal ones to infuse judicial decision-making (Jack Balkin).97

2. The Political Process—reviving departmentalism by shifting interpretive
authority over constitutional questions to the legislature or other political
actors as there is no a priori reason to support judicial supremacy or
finality over constitutional questions (William Eskridge, Larry Kramer,
Mark Tushnet).98

3. Social Tinkering—changing the material or societal conditions for
political participation in constitutional debates, including by ensuring
individuals a certain minimum level of wealth (John Rawls’ “property-
owning democracy,” Anne Alstott and Bruce Ackerman’s “stakeholder
society”), or restructuring local democracy to encourage civic
participation, whether by revitalizing unions as vehicles to making
ordinary Americans’ voices felt (William Forbath et al.), or by having the
government convene local debating circles around elections (James
Fishkin and Bruce Ackerman).99

4. Constitution Tinkering—convening a new drafting convention to amend
Article V and end malapportionment (Sanford Levinson); amending the
Constitution to add a “popular branch” that could be called into session
by the Court, Congress, or a voter initiative, which would deliberate like
a jury over controversial legislation and judgements, or consider new
reform proposals (Ethan Leib).100

Culture, Social Movement Conflict and Constitutional Change: The Case of the de facto ERA, 94

CAL. L. REV. 1323-1419 (2006); and Robert C. Post & Reva B. Siegel, Popular Constitutionalism,

Departmentalism, and Judicial Supremacy, 92 CAL. L. REV. 1027 (2004).

97. JOHN ELY, DEMOCRACY AND DISTRUST (1980); Richard D. Parker, A Constitutional

Populist Manifesto, 27 VAL. U. L. REV. 531 (1993). 

98. William Eskridge & John Ferejohn, Super-Statutes, 50 DUKE L. J. 1215 (2001); Matthew

Christiansen & William Eskridge, Congressional Overrides, 92 TEX. L. REV. 1317 (2014); LARRY

D. KRAMER, THE PEOPLE THEMSELVES: POPULAR CONSTITUTIONALISM AND JUDICIAL REVIEW

(2004); MARK TUSHNET, TAKING THE CONSTITUTION AWAY FROM THE COURTS (2000).

99. JOHN RAWLS, JUSTICE AS FAIRNESS: A RESTATEMENT 135-79 (2001); ANNE ALSTOTT &

BRUCE ACKERMAN, THE STAKEHOLDER SOCIETY (2000); JOSEPH FISHKIN & WILLIAM E. FORBATH,

THE ANTI-OLIGARCHY CONSTITUTION (forthcoming); William E. Forbath & Brishen Rogers, A New

Type of Labor Law for a New Type of Worker, N.Y. TIMES (Sept. 4, 2017); JAMES S. FISHKIN &

BRUCE ACKERMAN, DELIBERATION DAY (2004).

100. LEVINSON, OUR UNDEMOCRATIC CONSTITUTION, passim; ETHAN J. LEIB, DELIBERATIVE



2020] WHY WRITE? 381

Assessing the likelihood and desirability of these proposals is beyond the scope
of this article, but a few points are worth bearing in mind. Ultimately, the first
two categories appear to be more of the same, and would not, without more, free
us from the impasse. The third has encouraging equalizing aspects, but it too,
would seem to require actual institutional reform—such as reducing the effects
of gerrymandering or corporate campaign financing on elections—in order to
guarantee that citizens’ preferences are actually translated into higher law. A
“resuscitation” of Article V politics, as the final group proposes, is an extreme
long shot in the current political climate. However, our history shows that at
many times, impassioned reformers proposed serious reforms to the Constitution
precisely in order “to save it.”101 Perhaps, the current mood of crisis represents,
less an obstacle to change so much as an opportunity to test the idea that
constitutional amendment is not only desirable, but possible.102  
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