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“[W]e’re crushed not only by the government but by the weight 

of our traditions!” 

—Marjane Satrapi, Persepolis 2: The Story of a Return1 

 

I. INTRODUCTION 

 

Religious freedom has been a significant pillar of United States history, as 

far back as the Pilgrims who set sail on the Mayflower so that they might escape 

religious persecution.2  American elementary schools have frequently taught 

students the significance of the United States being a refuge for individuals 

around the world who faced religious persecution of some type. 3  At the 

formation of the United States, the Founders wanted to withdraw religion from 

the authority of the new federal government to allow for greater individual 

religious practice.4 Nearly 250 years after its formation, it appears that religious 

freedom is unequally distributed among American citizens. While Christianity 

is widely accepted in the United States and represented in the government, other 

religions are often underrepresented, misunderstood, and demonized.  

This Note specifically compares religious freedom through the lens of how 

Muslim women who wear the hijab are treated in France, the Islamic Republic 

of Iran, and the United States. These countries offer a useful basis for a 

comparative analysis, as France and Iran are at opposite ends of the spectrum of 

religious freedom, and the United States tends to oscillate between both 

extremes without ever fully reaching either. By acknowledging the need for 

stronger protections for Muslim American women, especially those who wear 

hijabs, this Note further recommends broadening the federal prosecution of hate 
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crimes, establishing an interfaith council to better represent minority religions, 

and allowing the Religious Freedom Restoration Act to better protect American 

Muslim women. Religious freedom, this Note argues, cannot fully be 

recognized in the United States until religious minorities, including Muslims, 

are better protected in ways that avoid the extreme secularism of France or a 

Christian theocracy with a similar foundation to Iran. 

 

II. BACKGROUND 

 

Internationally, religious freedom is recognized through the International 

Covenant on Civil and Political Rights.5 Article 18 § 1 of this covenant states,  

 

Everyone shall have the right to freedom of thought, conscience and 

religion. This right shall include freedom to have or to adopt a 

religion or belief of his choice, and freedom, either individually or 

in community with others and in public or private, to manifest his 

religion or belief in worship, observance, practice and teaching.6 

 

France, Iran, and the United States have each ratified this treaty and therefore 

have an obligation under international law to uphold the right to “freedom of 

thought, conscience, and religion” in their respective countries.7 The Human 

Rights Committee, an organ of the United Nations, is responsible for observing 

whether State parties are following the International Covenant on Civil and 

Political Rights.8 The Human Rights Committee released an opinion in 2004 

addressing an allegation that Uzbekistan violated a citizen’s rights under the 

International Covenant on Civil and Political Rights.9 The plaintiff claimed that 

Uzbekistan violated the covenant when she was expelled from her public 

university for choosing to wear a headscarf.10 The Human Rights Committee 

found that the state violated the plaintiff’s right to express her religion under the 

International Covenant on Civil and Political Rights.11 The committee ordered 

Uzbekistan to provide a remedy and to take measures within 90 days of its 

opinion to ensure compliance with the Covenant.12 

France and the Islamic Republic of Iran are good choices for a comparative 

analysis of religious freedom in the United States because they are on different 

————————————————————————————— 
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ends of the spectrum regarding the presence of religion in government. France 

is a secular state.13 Secular states have four components: “the moral equality of 

persons; freedom of conscience and religion; State neutrality towards religion; 

and the separation of Church and State.”14  

On the opposite end, the Islamic Republic of Iran is an Islamic Theocracy 

where the Supreme Leader has ideological and political control over the entire 

government, with clerics who are also involved with every state function.15 A 

theocracy is a form of government in which power is held by the clergy of a 

religion.16  The clergy acts based on what their particular divinity requires, 

according to the guidelines of that specific religion.17 Generally, theocracies are 

most common in the Muslim world. 18  This trend in the Muslim world is 

interpreted as a reaction by the Muslim peoples against Western colonialism, as 

well as the failure of new forms of self-rule, which were often led by corrupt, 

authoritarian, and incompetent leaders who were still supported by Western 

politics, including military intervention by Western powers.19 

The United States falls somewhere on the range between a secular state and 

a theocratic state. In the United States, the government is not supposed to 

exercise religious authority, and spiritual entities are not permitted to have any 

governmental authority.20 Politicians can still openly practice their religions, 

and religious organizations are still able to be involved in politics, but the 

government is meant to stay out of religion.21 However, even with these strict 

laws regulating religious influence on the United States government, there are 

still many instances where laws are passed that contradict the Constitutional 

protections of freedom of religion. 22  Furthermore, the steady increase of 

religiously motivated hate crimes indicates that the United States government is 

failing to protect its citizens, which is perhaps the most important role of any 
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government to its citizens.23 

 

A. Religious Freedom and France 

 

France has a bicameral parliamentary democracy and is a republican state.24 

There are three levels of governance in France: the régions (the Regions), 

départements (the Departments), and communes (the Municipalities).25 There is no 

hierarchy among these governments, and local authorities can enact short-term 

policies they do not usually have the authority to enact.26 French law is applied 

universally, without consideration of citizens’ religion, race, or socioeconomic 

status.27 The central government, or the Parliament, holds all responsibility regarding 

national sovereignty matters and has the power to pass laws.28 The regional authority 

is responsible for regional transportation, departmental transportation, education, 

vocational training, culture, regional planning, economic development, 

environmental protection, and scientific development. 29  The Department is 

responsible for departmental transit, education, vocational training, inclusion and 

social welfare, public health, planning, economic development, environmental 

protection, rural development, tourism, and business development. 30  The 

Municipalities are responsible for municipal transport, culture, public health, 

economic development, the environment, and housing. 31  While the French 

government does not recognize or promote any religion and is supposed to respect all 

beliefs, it also holds freedom and protection of religion relevant at each level of 

government.32  

In 1905, France enacted a law that separated the Church and the State, and 

it is commonly referred to as laïcité, or secularism.33 This term refers to the 

official secularism that permeates the French government, encompassing both 

the public’s neutrality towards religion and the guarantee of religious freedom.34 

Laïcité reflects how France’s relationship with the church has evolved over 

————————————————————————————— 
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several centuries, and the 1905 law had the effect of losing a portion of France’s 

religious cultural identity.35 Laïcité is also enshrined in the First Amendment of 

the French Constitution, which states,  

 

France shall be an indivisible, secular, democratic and social republic. 

It shall ensure the equality of all citizens before the law, without 

distinction of origin, race or religion. It shall respect all beliefs. It shall 

be organized on a decentralized basis. Statutes shall promote equal 

access by women and men to elective offices and posts as well as to 

positions of professional and social responsibility.36  

 

Under Laïcité, private parties are meant to be free to act as they wish, but the 

public must not be biased toward or against religion.37 In France, religious 

freedom is a human right, but it is not independent of other human rights and 

does not get special status over other human rights.38 

While France’s government is meant to be neutral towards religion, its 

current stance on the Muslim headscarf, or hijab, demonstrates a clear stance on 

religion by the French government.39 If religions are protected, then French 

women should be allowed to wear a headscarf for religious purposes; however, 

the French government has instead broadly interpreted Laïcité and restricted 

French citizens from legally expressing their religion in certain spaces.40 

France has enacted laws that have suppressed Muslim women multiple 

times. The French government has weaponized its secularism to pass laws that 

disproportionately affect Muslim women and girls.41  Prejudice, racism, and 

Islamophobia have driven lawmakers to regulate Muslim women’s and girls’ 

clothing.42 

In 2010, France passed a law, commonly referred to as the “burqa ban,” 

which prohibited French women from wearing full head and body veils while 

in public spaces.43 Before passing the law, President Nicolas Sarkozy justified 

the policy and said, “[The burqa] is not a religious symbol. It is a symbol of 

servitude and humiliation…We cannot accept, in our country, women 

imprisoned behind a mesh, cut off from society, deprived of all identity…that is 

————————————————————————————— 
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European Law, 44 GEO. WASH. INT’L L. REV. 79 (2012), https://heinonline-org.proxy.ulib.
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not the French Republic’s idea of women’s dignity.”44 France has justified the 

burqa ban by saying that the law would protect Muslim women from being 

forced under the supposed domination of the burqa.45 Additionally, the ban was 

also meant to support national security by allowing enforcement officers to 

identify women’s faces more easily.46 While most French citizens supported the 

burqa ban when it came out, international organizations and non-profit 

organizations condemned the ban and called it a violation of a Muslim woman’s 

right to freedom of expression.47 

In 2023, France banned Muslim schoolchildren from wearing abayas, 
which are loose-fitting garments that cover a woman’s entire body except for 

her head, hands, and feet.48 The French Education Minister at the time, Gabriel 

Attal, said, “Schools of the Republic are built on very strong values and 

principles, especially laïcité. For me, laïcité, when put in the framework of a 

school, is very clear: you enter a classroom, and you must not be able to identify 

the religious identity of students just by looking at them.”49 

In 2024, France prohibited Muslim women from wearing head veils during 

the 2024 Summer Olympics and Paralympics. 50 In fact, France has banned 

Muslim women from wearing a hijab while participating in several sports, 

including football, basketball, and volleyball.51 This ban was enacted both in 

professional sport leagues and amateur leagues.52 As a result of these bans, 

Muslim women are not able to play sports they enjoy, and some Muslim women 

have even left France to pursue their sports.53 

Laïcité has conflicted with international law and, under international law, is 

not an accepted reason to restrict freedom of religion or freedom of expression.54 

Laïcité also contradicts France’s First Article by enacting statutes that unequally 

affect its citizens based on religion.55 State-sponsored secularism in France has 

not coexisted with a Muslim woman’s full freedom to practice her faith, and it 

also has contradicted France’s obligation to protect religious freedom under 

international law.  

————————————————————————————— 
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B. Religious Freedom and the Islamic Republic of Iran 

 

Women in Iran, prior to the 1979 revolution, had the same freedoms as 

women in most Western societies.56 In fact, throughout most of the 20th century, 

leading up to the 1979 revolution, Iran was viewed as a secular, Western 

society.57 Western states, such as the United States and the United Kingdom, 

even supported Iran’s last Shah, Mohammad Reza Pahlavi, because he was 

viewed as a Western, progressive ally, and Western leaders shared powerful 

alliances with the Shah.58 On January 8, 1936, however, Shah Pahlavi banned 

all Islamic veils in a mandate known as Kashf-e Hijab.59 This decree was the 

antithesis of a mandated hijab.60 Police were authorized to remove hijabs from 

any women wearing them in public physically, and some women who did not 

comply were beaten.61  

In the 1970s, as anti-government movements grew in anticipation of the 

revolution, Iranian women began wearing hijabs and chadors as a protest against 

the secular government of Shah Pahlavi.62 The hijab was used as a symbol of 

opposition against the Pahlavi rule, and many female followers of Ayatollah 

Khomeini, the next leader of Iran after the removal of Shah Pahlavi, wore 

chadors while they rallied against the monarchy.63 

Following the 1979 Islamic Revolution, the Shah was removed from power 

and subsequently exiled from Iran. Post-revolutionary Iran mandated that 

women dress modestly and cover their hair with a hijab or chador.64 The Islamic 

Penal Code of the Islamic Republic of Iran detailed the legal punishment Iranian 

women may face when they are unveiled in Book Five, Chapter Eighteen, 

Article 638 which states, “Women, who appear in public places and roads 

without wearing an Islamic hijab shall be sentenced from ten days to two 

months’ imprisonment or a fine of fifty thousand to five hundred Rials.”65 

Ayatollah Khomeini also segregated beaches and sports based on gender, 

banned married women from attending regular schools, and prohibited women 

————————————————————————————— 
56. Nicolas Garon, Veiling Laws Throughout Iranian History: The Relationship to Religion, 

Before and During Islamic Law, 38 CONN. J. INT’L L. 50, 53 (2023), https://papers.ssrn.com/

sol3/papers.cfm?abstract_id=4933290 [https://perma.cc/PGN8-PERT]. 

57. Id. 

58. Id. 

59. Sara Atta, Iranian women in Pahlavi regime; isolation or advancement?, TEHRAN TIMES 

(May 17, 2023, at 16:39 EST), https://tehrantimes.com/news/484810/Iranian-women-in-Pahlavi-

regime-isolation-or-advancement [https://perma.cc/E257-PDKS]. 

60. Garon, supra note 56, at 56. 

61. Atta, supra note 59. 

62. Garon, supra note 56, at 53. 

63. Yoonji Han, Women in Iran are burning headscarves and cutting their hair in protests 

over the hijab. They follow a long history of rising up for a woman’s right to choose, BUS. INSIDER 

(Sep. 28, 2022, at 13:30 EDT), https://www.businessinsider.com/hijab-protests-iran-veiling-

mahsa-amini-history-womens-rights-2022-9#unveiling-was-met-with-opposition-from-the-

religious-establishment-and-many-iranian-women-2 [https://perma.cc/3CD5-SJA8]. 

64. Garon, supra note 56, at 53. 

65. Id. at 53-54. 
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from becoming judges.66 Many of the women rallying for Ayatollah Khomeini 

did not expect the mandatory hijab, and several of them did not support this 

law.67 Today, ironically, Iran has similarities to France in its low levels of 

religious freedom as it pertains to a Muslim woman’s choice to wear a hijab.68  

Religion was unsurprisingly mentioned several times in Iran’s Constitution 

following the Islamic revolution, where Iran became a Muslim theocracy with 

the Ayatollah, who communicates Allah’s commands for Iran to the elected 

officials, having the ultimate authority.69 Article 12 of the Iranian Constitution 

states: 

 

The official religion of Iran is Islam and the Twelver Ja’fari school, and 

this principle will remain eternally immutable. Other Islamic schools 

are to be accorded full respect, and their followers are free to act in 

accordance with their own jurisprudence in performing their religious 

rites. These schools enjoy official status in matters pertaining to 

religious education, affairs of personal status (marriage, divorce, 

inheritance, and wills) and related litigation in courts of law. In regions 

of the country where Muslims following any one of these schools 

constitute the majority, local regulations, within the bounds of the 

jurisdiction of local councils, are to be in accordance with the respective 

school, without infringing upon the rights of the followers of other 

schools.70 

 

Article 14 of the Iranian Constitution lays out the treatment of non-Muslims 

in Iran by saying: 

 

In accordance with the sacred verse ‘God does not forbid you to deal 

kindly and justly with those who have not fought against you because 

of your religion and who have not expelled you from your homes’ 

[60:8], the government of the Islamic Republic of Iran and all Muslims 

are duty-bound to treat non-Muslims in conformity with ethical norms 

and the principles of Islamic justice and equity, and to respect their 

human rights. This principle applies to all who refrain from engaging in 

conspiracy or activity against Islam and the Islamic Republic of Iran.71 

 

Article 72 of the Iranian Constitution details the significance of Islam in 

enacting laws and states, “The Islamic Consultative Assembly cannot enact laws 

contrary to the official religion of the country or to the Constitution. It is the 

————————————————————————————— 
66. Han, supra note 63. 

67. Id. 

68. Kutoroff, supra note 13, at 250.  

69. QANUNI ASSASSI JUMHURII ISLAMAI IRAN [THE CONSTITUTION OF THE ISLAMIC REPUBLIC 

OF IRAN] 1358 [1980] art. 12, 14, 72, 115.  

70. Id. art. 12. 

71. Id. art. 14. 
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duty of the Guardian Council to determine whether a violation has occurred, in 

accordance with Article 96.”72  

Finally, Article 115 of the Iranian Constitution lays out qualifications for 

the elected president and states, “The President must be elected from among 

religious and political personalities possessing the following qualifications: 

Iranian origin; Iranian nationality; administrative capacity and resourcefulness; 

a good past record; trustworthiness and piety; and convinced belief in the 

fundamental principles of the Islamic Republic of Iran and the official madhhab 

of the country.”73  

So, not only is Islam enshrined in several places in the Iranian Constitution, 

but there are also clarifications on how to treat non-Muslims, as well as 

clarifications on the significance of Islam to the Iranian presidency role.74 A 

hijab mandate contradicts Article 14 of the Iranian Constitution by forcing all 

Iranian women, including those who are not Muslim, to practice an act specific 

to the Islamic faith.75 Additionally, because the Islamic Republic of Iran ratified 

the International Covenant on Civil and Political Rights, its mandatory hijab and 

mistreatment of women who choose not to wear a hijab violate Iran’s 

obligations under the treaty and are a violation of international law. 

 

C. Religious Freedom and the United States 
 

Religious freedom in the United States, like that in Iran, shares similarities 

with France’s laïcité.76 In response to religious persecution, immigrants fled 

from Europe to the United States, and thus the American concept of secularism 

was built around individual religious freedom rather than the collective freedom 

from religious institutions that is embedded in the French laïcité.77 Because of 

this history of religious persecution, the United States Constitution’s 

Establishment Clause prevents the federal government from participating in 

individual religious practices. 78  The First Amendment of the United States 

Constitution says, “Congress shall make no law respecting an establishment of 

religion or prohibiting the free exercise thereof.”79 The First Amendment of the 

United States Constitution directly conflicts with the approaches to religious 

freedom in both France and Iran.80 “Congress shall make no law respecting an 

establishment of religion”81 conflicts with Iran’s state-established religion of 

————————————————————————————— 
72. Id. art. 72.  

73. Id. art. 115. 

74. Id. art. 12, 14, 72, 115.  

75. Id. art. 14. 

76. Nicolas Cadène, French Secularism Isn’t Illiberal, FOREIGN POL’Y (Apr. 7, 2021, at 12:15 

ET), https://foreignpolicy.com/2021/04/07/french-secularism-isnt-illiberal/ [https://perma.cc/

4XE6-DVVQ].  

77. Id. 

78. Id. 

79. U.S. CONST. amend. I. 

80. Id. 

81. Id. 
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Islam. 82  “Congress shall make no law prohibiting the free exercise [of 

religion]”83 conflicts with France’s laïcité and enactment of laws regulating 

French Muslim women from expressing their religion.84 The Supreme Court has 

held that the Fourteenth Amendment extends the majority of the Bill of Rights, 

including the First Amendment, to the states as well as the federal government.85  

Although the United States and France both deal with the paradox between 

public neutrality and religious freedom, they each resolve the tension 

differently. 86  The United States values religious freedom more than public 

neutrality toward religion by protecting religious beliefs more than it protects 

secular beliefs.87 On the other hand, France prioritizes public neutrality towards 

religion by protecting secular beliefs more than it protects religious beliefs.88  

The United States Constitution is the supreme law of the land and details 

the powers of the American government.89 In McCulloch v. Maryland, Chief 

Justice John Marshall, the first Chief Justice of the United States Supreme 

Court, amplified the significance of the Constitution when he wrote in his 

opinion, “This provision is made in a Constitution intended to endure for ages 

to come and, consequently, to be adapted to the various crises of human 

affairs.”90 In theory, the American people have the final authority to amend the 

Constitution through their elected and appointed government officials.91 The 

Constitution has been amended twenty-seven times since it was enacted, with 

the most significant changes happening when the first ten amendments, the Bill 

of Rights, were added to the Constitution.92 This is where freedom of worship, 

freedom of speech, freedom of the press, the right of peaceful assembly, the 

right to protest, the right to bear arms, and other rights were enshrined for the 

American people. 93  A majority of the twenty-seven amendments expanded 

individual freedoms, while only a few expanded governmental power.94  

The United States is a constitutional federal republic in which the people 

elect officials to serve in political capacities for specific terms, and the 

Constitution binds these officials.95 The federal government holds restricted 
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power, and state governments retain the remainder of governmental power.96 

While there is technically no state religion, and while the First Amendment 

prohibits the government from making any laws that favor or prohibit any 

religion, some scholars have described the United States under the George W. 

Bush administration as a Christian theocracy due to the morphing of Republican 

policies to satiate the conservative Christian base.97  

The United States was so concerned with protecting the exercise of religion 

that in 1993, Congress enacted the Religious Freedom Restoration Act, which 

applied the strict scrutiny standard to all assertions that the government has in 

any way burdened the exercise of religion.98 The Religious Freedom Restoration 

Act has two defining principles: First, the standard it sets for governments is 

consistent with the fundamental nature of the right to the free exercise of 

religion; Second, by applying the standards to all government action, the 

Religious Freedom Restoration Act is not meant to be outcome-determinative.99 

However, more recently, the significance of religious freedom overall has 

declined, and some political officials in the United States government with 

legislative powers have sought to remove the protection of the Religious 

Freedom Restoration Act from broad categories of government action, 

categorizing religious freedom as negative, oppressive, or worse.100 

Even though the United States government is hesitant to enact laws that 

better protect minorities, the Federal Bureau of Investigation (“FBI”) has been 

investigating hate crimes against minority communities for over 100 years.101 

The FBI defines a hate crime as a crime “against a person or property motivated 

in whole or in part by an offender’s bias against race, religion, disability, sexual 

orientation, ethnicity, gender, or gender identity.”102 A prosecutor must prove 

two elements for a hate crime conviction to be upheld.103 First, the prosecutor 

must prove that the defendant committed a crime.104 Second, the prosecutor 

must prove that the defendant committed the crime because of the victim’s 

“race, religion, ethnicity, gender, sexual orientation, or disability.”105 Because 

of the rising popularity of Christian Nationalism in the United States, American 
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Christians are more emboldened to physically attack religious minorities.106 

Because of the apparent issue of hate crimes in the United States and the rise of 

a desire for a state-sponsored religion, the United States is not sufficiently 

protecting Muslim women. Additionally, because Muslim women who wear a 

hijab are easily identifiable, their religious freedom is at stake and needs to be 

better protected due to the United States’ obligation under the International 

Covenant on Civil and Political Rights. 

 

III. ANALYSIS 

 

A. The Hijab in France 

 

Although there is no definitive data on the number of Muslim women in 

France due to France not using religion as a category in census or population 

registers, it is estimated that French Muslims make up about 8% of the French 

population.107 Most of the French Muslim population is composed of migrants 

and their children, and between 43% and 45% of all French migrants are 

Muslims.108 Muslim immigrant women are unemployed at a higher rate than 

non-Muslim immigrant women, and there are many complaints of 

discrimination in access to employment.109 Additionally, research conducted in 

2015 found that French candidates with Muslim-sounding names were 2.5 times 

less likely to receive a job interview callback than comparable applicants with 

Christian-sounding names.110  

In 2014, Muslim women were targeted for Islamophobic acts in France 

more than Muslim men, when it was reported that 81.5% of Islamophobic acts 

and speech targeted Muslim women.111  Muslim women account for almost 

100% of Muslim victims of physical aggression, especially Muslim women who 

wear a hijab, as they are more easily identifiable.112 In the two weeks following 

the Paris attacks in January of 2015, there were 128 Islamophobic incidents, and 

most of the verbal or physical aggressions were towards women wearing some 

sort of Muslim veil.113  
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Secularism has also been used in court cases in France as a way to restrict 

Muslim women.114 In the Baby Loup case, the applicant was fired from her job 

at a nursery called Baby Loup for violating the establishment’s rules by wearing 

a hijab.115 Baby Loup claimed that the hijab violated the principles of laïcité.116 

The case made it to the French Supreme Court twice, and the Court initially held 

that the Muslim employee could not be fired because the prohibition on the hijab 

contradicted the employee’s religious freedom.117 The second time, the Court 

reversed its decision and held that the restriction was allowed because the 

daycare’s employees were in constant contact with children and their parents, 

and they had a legitimate interest in accepting families from all religious 

backgrounds.118  

Religious freedom in France is not equally applied to all of its citizens, as 

Muslim women do not get the same protection as the rest of the population. 

France has obligations both under its own Constitution and under international 

law to protect freedom of religion. For this reason, the French government must 

stop passing laws that disproportionally affect the rights of Muslim women.  

 

B. The Hijab in Iran 
 

Iran continues to draft and enact laws that are aimed at further suppressing 

and controlling women, and, in April of 2024, Tehran’s head of the Islamic 

Revolutionary Guard Corps announced that a new police group was created 

solely to enforce the hijab mandate.119 This body was going to be retrained to 

enforce the hijab mandate in an even more severe way in public locations.120 

Previously, hundreds of businesses were closed when their owners did not 

enforce the hijab mandate.121  

Additionally, Iran’s newest hijab law, consisting of 71 articles, strengthens 

government control over women’s lives and threatens businesses that fail to 
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enforce it with fines or forced closures.122 This law was introduced as a reaction 

to the “Women, Life, Freedom” movement in Iran, and Nahid Naghshbandi, a 

researcher on Iran at Human Rights Watch, said, “[r]ather than responding to 

the Women, Life, Freedom movement with fundamental reforms, the autocratic 

government is trying to silence women with even more repressive dress laws. 

This law will only breed fierce resistance and defiance among women in and 

outside Iran.” 123  The law also details what acceptable covering of Iranian 

women looks like and states that unacceptable covering is defined as “revealing 

or tight clothing, or clothing that shows parts of the body lower than the neck or 

above the ankles or above the forearms.”124 The punishment for hijab violations 

might be a financial penalty, but it could also include imprisonment for 

violations committed in an organized manner, involving contact with the media 

or other governments. 125  This bill has been viewed as a “form of gender 

apartheid.”126  

This bill was passed nearly one year after the death of Mahsa Amini, a 

Kurdish Iranian who Iran’s morality police murdered for incorrectly wearing 

her hijab.127 In September of 2022, Mahsa Amini was visiting Tehran, Iran’s 

capital, when the morality police stopped her.128 The police pushed her into a 

van, beat her, tortured her, and she fell into a coma before dying three days later 

in custody at Kasra Hospital in Tehran.129  

Following Amini’s death, Iran erupted into protests, and security forces 

beat, kicked, and slapped women and girls for not complying with the hijab 

mandate.130 The Iranian government has also used the threat of the death penalty 

as a deterrent for Iranians protesting and expressing themselves.131 Because of 

the lack of deterrence for the Iranian government to stop violating human rights, 

the United Nations Office of the High Commissioner does not believe that 

Iranians, specifically women and girls, will be able to realize their fundamental 

rights and freedoms.132 
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Iran has a duty to adhere to international law, including the rights to freedom 

of religion and expression as outlined in the International Covenant on Civil and 

Political Rights.133 A hijab mandate rooted in Islam directly conflicts with a 

woman’s freedom of expression and religion. Additionally, Iran has punished 

all Iranian women and girls as if they were Muslims, which conflicts with its 

own Constitution.134 Iran must allow women to choose whether to wear a hijab 

so that they can fully recognize their religious freedom.  

 

C. The Hijab in the United States 

 

The United States Constitution guarantees individuals’ freedom to practice 

religion and prohibits the government from establishing or favoring any 

religion.135 However, Muslim women have faced discrimination for their hijab 

by being prohibited from wearing a head covering, facing harassment, being 

terminated from jobs, being excluded from public places, and facing other forms 

of discrimination that are traced to the hijab. 136  Recently, in E.E.O.C. v. 
Abercrombie & Fitch Stores, Inc., a Muslim applicant named Samantha Elauf 

was refused employment for a position in a retail store because her hijab 

conflicted with Abercrombie’s employee dress code.137 The district manager 

said, “Elauf’s headscarf would violate the Look Policy, as would all other 

headwear, religious or otherwise.”138 The Supreme Court held that the district 

manager’s actions violated Title VII of the Civil Rights Act of 1964 and that an 

applicant’s religious practice cannot be used as a factor to determine if they 

should be hired.139 Title VII of the Civil Rights Act of 1964 prohibits employers 

from discriminating against their employees, or prospective employees, based 

on several factors, including religion and sex.140 

Following the horrific September 11th attacks in 2001, Muslim women who 

wear a hijab have experienced a significant increase in harassment.141 From 

2000 to 2006, one Muslim civil rights advocacy group’s complaints increased 

by 674%.142 Additionally, 69% of Muslim women who wear a hijab reported at 

least one incident of discrimination, compared to only 29% of Muslim women 

————————————————————————————— 
133. International Covenant on Civil Political Rights, supra note 5. 

134. QANUNI ASSASSI JUMHURII ISLAMAI IRAN [THE CONSTITUTION OF THE ISLAMIC REPUBLIC 

OF IRAN] 1358 [1980] art. 14. 

135. U.S. CONST. amend. I. 

136. Discrimination Against Muslim Women – Fact Sheet, AM. C.L. UNION (May 29, 2008), 

https://www.aclu.org/documents/discrimination-against-muslim-women-fact-sheet#:~:text=

Muslim%20women%20have%20been%20prohibited,against%20because%20they%20wear%20

hijab [https://perma.cc/DWA9-6LQU]. 

137. 575 U.S. 768, 769 (2015). 

138. Id. at 770. 

139. Id. at 774-75. 

140. Title VII of the Civil Rights Act of 1964, Pub. L. No. 88-352 78 Stat. 241 (1964) 

(codified as amended at 42 U.S.C. §§ 2000e to 2000e-17). 

141. Discrimination Against Muslim Women – Fact Sheet, supra note 136. 

142. Id. 



   INDIANA INT’L & COMP. LAW REVIEW [Vol. 36:199 

 

214 

who do not wear a hijab.143 69% of Muslim women reported discrimination in 

2018. 144  American Muslim women have been denied their right to wear 

headscarves or hijabs as police officers, public school teachers, jail and 

courthouse attendees, prison visitors, and even while being arrested or seeking 

police help, leading to firings, harassment, and exclusions. 145  At school, 

American Muslim girls have been harassed, assaulted, denied the right to wear 

a hijab, and banned from participating in certain extracurricular activities.146 

Muslim women and girls have been excluded from entering public buildings, 

malls, pools, and parks unless they agree to be searched by male guards or 

remove their head coverings.147 Muslim women have also been denied driver’s 

licenses for failing to remove their hijab for the photograph.148 

The mistreatment of Muslim women is a violation of the International 

Covenant on Civil and Political Rights and, as such, the United States is 

obligated to enact changes to better protect Muslim women. 149  It is also a 

violation of the United States Constitution, as Muslim women and girls are not 

entirely free to exercise their religion.150 The United States must make changes 

so that Muslim women can realize their religious freedom fully. 

 

D. American Christian Nationalism 
 

Christianity has influenced the United States since its beginning, as most of 

the Founders were Protestants.151 Christianity was used as a justification for 

taking land from the Indigenous Peoples of the United States through Johnson 

v. M’Intosh, where Chief Justice Marshall wrote:  

 

The right of discovery given by this commission, is confined to 

countries ‘then unknown to all Christian people;’ and of these countries 

Cabot was empowered to take possession in the name of the King of 

England. Thus asserting the right to take possession, notwithstanding 

the occupancy of the natives, who were heathens, and, at the same time, 

admitting the prior title of any Christian people who may have made a 

previous discovery.152  
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In Loving v. Virginia, the Supreme Court held that statutory bans on 

interracial marriages were unconstitutional.153 Chief Justice Warren, writing for 

the majority, referenced the trial judge’s opinion, which used religion as a 

rationale for miscegenation statutes that prohibited sexual relationships between 

individuals of different races.154 The trial judge wrote in his opinion: 

 

Almighty God created the races white, black, yellow, malay and red, 

and he placed them on separate continents. And but for the interference 

with his arrangement there would be no cause for such marriages. The 

fact that he separated the races shows that he did not intend for the races 

to mix.155 

 

Although this opinion was struck down at the Supreme Court, it is 

another example of a United States court basing part of an opinion on 

Christianity. 

During the Jim Crow era, segregation seeped into Christianity in the form 

of “Jim Crow Bibles.”156 Jim Peck, an activist who was arrested for disobeying 

segregation laws, described his encounter with such Bibles, saying: 

 

In the courtroom where we were tried, I saw the most fantastic extreme 

of segregation in my experience—Jim Crow Bibles. Along the edges of 

one Bible had been printed in large letters the words ‘white.’ Along the 

page edges of the other Bible was the word ‘colored.’ When a white 

person swore in he simply raised his right hand while the clerk held the 

Bible. When a Negro swore in, he had to raise his right hand while 

holding the colored Bible in his left hand. The white clerk could not 

touch the colored Bible.157 

 

Christianity has rationalized many of America’s darkest historical moments, and 

powerful American figures today continue invoking it to justify ongoing hatred.  

Christianity has maintained its significance in today’s American government, 

as illustrated by President Trump’s signing of an executive order in early February 

2025 aimed specifically at combating anti-Christian discrimination.158 President 

Trump also paved the way for a Muslim ban in early February of 2025, which had 

the potential to be even stricter than the travel ban on Muslims enacted in his first 
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term.159  This focus on anti-Christian discrimination is particularly interesting 

against the backdrop of a 2019 poll, which found that only 18% of Americans 

believe Evangelical Christians face a lot of discrimination, while 56% of 

Americans believe Muslims face a lot of discrimination in the United States.160  

President Trump also announced his choices for the White House Faith 

Office, which was reestablished as a part of a personnel order on February 7, 

2025, and included Pastor Paula White-Cain, Jennifer S. Korn, and Jackson 

Lane.161  All three of the appointees identify as Christian. 162  The Protestant 

evangelical right has spewed a false narrative of persecution, and President 

Trump, appealing to his large Evangelical voter base, weaponized this false fear 

and built his anti-Christian bias task force and Faith Office through executive 

order.163 Christians make up approximately two-thirds of the United States, and 

are therefore categorically not the “embattled minority” the Trump 

administration and his Evangelical supporters have painted them to be.164  

Christian nationalism has existed long before the Trump administration, and 

it encompasses the idea that America is essentially a Christian theocracy.165 The 

normalization of Christian nationalism encourages bigotry against actual 

religious minorities, such as Muslim and Jewish Americans. 166  Christian 

nationalism also clashes with the Establishment Clause of the First Amendment 

by promoting the ideology that the United States is fundamentally a country for 
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Christians.167 While Christian nationalism traces back to the late 1600s in the 

United States, it tends to amplify when white Christians feel threatened by war, 

increased immigration, or economic instability.168  

Project 2025 is a nearly 900-page document created by far-right, 

conservative Americans that essentially detailed a plan for the first 180 days of 

President Trump’s second term, and the Heritage Foundation, a far-right 

organization, spearheaded the drafting of this document. 169  Not all of the 

document is blatantly Christian nationalistic; still, there are parts of the text that 

strongly support Christian-centric beliefs and put other religions, or 

nonreligions, in inferior positions to Christianity by imposing it on everyone.170 

Project 2025 added a religious interpretation to the “pursuit of happiness” as 

mentioned in the Declaration of Independence and stated that this pursuit can 

only be achieved when one lives as their Creator decreed.171 In case there was a 

possibility of interpreting this statement not to be religious in nature, the 

document goes on to state, “Religious devotion and spirituality are the greatest 

sources of happiness around the world.”172 To further demonstrate the intended 

audience of Project 2025, the word “church” is mentioned nine times throughout 

the document, the word “synagogue” is mentioned once, and nowhere in the 

document are the words “mosque” or “temple” mentioned.173  

During the 2024 presidential campaign, President Trump denied having any 

connections to Project 2025, even though 140 former Trump administration 

staffers helped draft the document.174 Several such authors, including Russell 

Vought, are also serving in President Trump’s second term.175 Furthermore, 

many of the executive orders President Trump drafted in the first days of his 

second term were Project 2025 policies.176 Even if President Trump claims to 

have no connection to Project 2025, this denial does not hold much weight when 

Project 2025’s authors now occupy key roles in his administration, and his 

policies mirror its Christian nationalist agenda.177  
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170. THE HERITAGE FOUND., MANDATE FOR LEADERSHIP: THE CONSERVATIVE PROMISE 480-

81, 589 (Paul Dans & Steven Groves eds., 2023), https://static.heritage.org/project2025/2025_

MandateForLeadership_FULL.pdf [https://perma.cc/7TCT-2MU6]. 
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Christian nationalist ideas embedded within Project 2025, such as banning 

information access in schools or attempting to prohibit members of the LGBTQ 

community from exercising their fundamental right to marriage, are particularly 

contradictory to a functioning democracy.178 The ultimate goal of Christian 

nationalism is a society with two groups: real Americans who subscribe to a 

Christian American culture, and the rest of Americans who will lose their voices 

entirely.179  Ironically, although they would never admit a similarity with a 

country they hate, Christian nationalists want a Christian version of the Islamic 

State of Iran, where, as written in Article 14 of the Iranian Constitution, non-

Christians still have a place in the country but are not able to perform in the 

same capacity within the American government.180 Like Iran after the Islamic 

Revolution, if Christian nationalism succeeds, the rights for which Americans 

have fought so hard will disappear and be replaced with biblical law. Rights will 

only be those granted by God.181 

Project 2025’s underlying Christian nationalism contravenes international 

law, specifically the International Covenant on Civil and Political Rights. It also 

violates the Establishment Clause of the United States Constitution. Finally, by 

focusing on protecting an unoppressed group, Project 2025 invites further acts 

of violence against those in minority religious communities. 

 

III. RECOMMENDATION 

 

To better protect Muslim women and ensure that Christianity does not 

become a state-sponsored religion in the United States, as Islam is in Iran, or 

that the United States does not adopt such a strict form of secularism as to ban 

religious acts, as in France, the United States government should work to protect 

minority religions. A diverse interfaith council, composed of leaders 

representing all religions, should be implemented at the federal level. Federal 

hate crime prosecutions should also increase to deter individuals from 

committing hate crimes. Finally, the Religious Freedom Restoration Act should 

be amended to cease being a weapon used by a religious majority against already 

marginalized groups. 

 

A. Interfaith Council 
 

For over two decades, presidents of the United States, beginning with 

————————————————————————————— 
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President Bush, have utilized the White House Office of Faith-Based and 

Neighborhood Partnerships to work across federal agencies and ensure that such 

agencies can best serve Americans.182 The federal agencies which have previously 

utilized a Faith-Based and Neighborhood Partnership include: the Department of 

Agriculture, the Department of Health and Human Services, the Department of 

Justice, the Department of Homeland Security, the Department of Housing and 

Urban Development, the Department of Labor, the Department of Commerce, the 

Environmental Protection Agency, the Department of Education, the Corporation 

for National and Community Service, the Department of Veterans Affairs, the 

Department of Small Business Administration, and the United States Agency for 

International Development.183 In addition to working with federal agencies, the 

White House Office of Faith-Based and Neighborhood Partnerships has also 

previously coordinated with the President’s Advisory Council, which advises the 

federal government on how it can best work with religious organizations.184 This 

council is composed of leaders with diverse religious backgrounds, including 

secular individuals, who serve one-year terms.185  

The Obama Administration utilized this office, and the Biden 

Administration re-established the office one month into its term.186 The Office 

of Faith-Based and Neighborhood Partnerships played a crucial role in various 

areas during the Biden Administration, including the distribution of COVID-19 

vaccines and the development of strategies to combat Islamophobia and 

antisemitism.187 However, instead of the White House Office of Faith-Based 

and Neighborhood Partnerships, the Trump Administration opted for the White 

House Faith Office,188 which does not represent any minority religion; instead, 

its leaders all identify as Christians.189 

Interfaith involvement is important at the federal level because it encourages 

dialogue across different religions, including with those people who choose not to 
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practice any religion.190 This dialogue is necessary to achieve genuine religious 

freedom because it fosters harmony among religions.191 David Saperstein, the 

former Ambassador-at-Large for International Religious Freedom, said, “Inter-

faith engagement unites people across faith and ideological lines and encourages 

mutual trust, shared values, and understanding.”192  During the Obama 

Administration, interfaith religious leaders collaborated to combat rising 

Islamophobia in the forms of Qur’an burnings, protests against mosque 

constructions, and efforts to prevent Muslims from entering the United States.193  

By only focusing on the religion of the majority, the Trump Administration 

is leaving a necessary need unmet. Community leaders of minority religions, as 

well as nonreligious leaders, must also have a voice at the federal level.194 An 

interfaith council that accurately reflects all faith options in the United States is 

necessary to achieve religious freedom and unite Americans across all 

religions.195 An interfaith council would benefit Muslim women because there 

would be actual representation at the federal level to address the struggles of 

Muslim women. Religious freedom cannot be achieved if the only religion 

represented is the religion of the majority.196 In fact, the opposite is more likely 

to be true; by only representing the Christian faith, the United States is more 

likely to adopt the worst parts of the governments of Iran and France regarding 

religious expression. 197  The American government will be a Christian 

theocracy, with the American Christian having more rights than any other group, 

and it has the potential to infringe on American Muslims’ ability to practice their 

religion, as France has done with its treatment of Muslim women who choose 

to wear a hijab.198 If the government represents any religion, then all religions 

must be represented by the government, or freedom of religion is at stake.199 If 

any religion is represented in the government, all religions should be represented 

to protect religious liberty. 
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B. Federal Hate Crime Prosecution 

 

Under 18 U.S.C. § 245, it is a crime to use or threaten force against a person 

based on religion.200 Most states have hate crime statutes as well that criminalize 

hate crimes based on religion, except for South Carolina and Wyoming, which 

do not have local hate crime statutes for any groups.201 Religious hate crimes 

have the second-highest incident rates, with 23.5% of the 11,323 single-bias 

hate crime incidents in 2024 motivated by religious hatred.202  

Unfortunately, a large majority of hate crime suspects face no punishment, 

with just 17% of suspects being prosecuted between 2005 and 2019. 203 

However, of the suspects prosecuted from 2015 through 2019, 94% were 

convicted of hate crimes.204 This statistic does not accurately portray hate crime 

incidents aimed at potential Muslim Americans. Many Americans mistakenly 

interchange the labels “Arab American” and “Muslim.”205 However, of the 3.7 

million Arab Americans in the United States, only about 25% practice Islam.206 

This means that 925,000 Arab Americans are Muslim. This is significant 

because until 2015, anti-Arab incidents were not reported as hate crimes after 

the FBI quietly removed the category two years after its implementation in 

1990.207 Because of the ignorant belief that “Arab” and “Muslim” identities are 

interchangeable, hate crimes against Arab-Americans were not reported as hate 

crimes, even though a rise in anti-Arab hate did occur after 9/11.208  

Furthermore, many Arab and Muslim communities underreport hate crimes 

even more than other groups due to a lack of trust in the government stemming 

from the United States implementing stronger surveillance measures on Arab 

and Muslim Americans following 9/11.209 In 2012, a national survey showed 

that approximately 60% of hate crime victimizations were not reported to the 
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police and were, therefore, not included in the FBI’s hate-crime data. 210 

Additionally, there are further complications with reporting hate crimes for 

Muslims, as they may often have language barriers as well as complicated 

relationships with immigration authorities and law enforcement.211 

To receive a conviction for a hate crime, federal prosecutors must prove 

beyond a reasonable doubt the underlying crime and that the suspect was 

motivated by bias.212 It is normal in a hate crime case for the victim not to know 

the perpetrator, and this makes it more difficult for violent hate crimes to result 

in an arrest.213 Violent crimes where hate is not involved are three times more 

likely to result in an arrest than violent crimes that are the result of a hateful 

bias.214 Because of the need to prove the biased motivation beyond a reasonable 

doubt, investigators are hesitant to apply hate crime charges before thoroughly 

investigating.215 

The biggest hurdle to prosecuting hate crimes is a lack of evidence.216 When 

an attacker uses hate speech during a crime, it is easier to prosecute and convict 

an individual for a hate crime.217 However, this does not always happen, and so 

the bias element can be extremely challenging to prove. Additionally, states 

often cannot prosecute hate crimes due to a lack of resources to gather sufficient 

evidence of a hateful bias.218  

In 2009, 18 U.S.C. § 249, also known as The Matthew Shepard and James 

Byrd, Jr., Hate Crimes Prevention Act (“Shepard-Byrd Act”), was enacted and 

“provides funding and technical assistance to state, local, and tribal jurisdictions 

to help them to more effectively investigate and prosecute hate crimes.”219 The 

Shepard-Byrd Act also authorizes the federal government to prosecute some 

hate crimes where local prosecutors are either unable or unwilling to prosecute 

such crimes.220 To step in, though, the Department of Justice must assert one of 

the following: that the state lacks jurisdiction to prosecute the hate crime, that 

the state has asked the federal government to take the case, that a verdict under 
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the state charges would inadequately punish hate crime-related violence, or that 

it is in the public’s interest for the United States to prosecute the defendant.221 

A prosecutor’s predisposition towards the available evidence in a case 

influences the investigation into hate crime allegations. 222  If a prosecutor 

believes the evidence is insufficient to secure a hate crime conviction, that belief 

inevitably becomes a self-fulfilling prophecy, as the availability of evidence is 

what motivates law enforcement to investigate a crime.223 Prosecutors usually 

will not attempt to prosecute a crime if they believe they will not be able to 

convict a suspect, and they usually only bring hate crime charges “in cases 

entailing injury and clear evidence that racial, religious, or other slurs were 

written or uttered during the offense.”224 When discussing the determination of 

whether a case is worth prosecuting, one prosecutor stated: 

 

What I think makes a hate crime more difficult is…getting the jury to 

understand. What do I mean by that? Let’s talk about an LGB [sic] hate 

crime. I don’t know if this is going to be the first time that a juror has 

ever interacted with someone who’s gay. That’s legitimately a concern 

that I have. I try to vet all that out in jury selection, but you only get so 

much.225 

 

The biggest hurdle to reaching a hate crime conviction once a case enters 

the criminal justice system is the prosecutor.226 In cases where attackers do not 

make hateful statements during the crime, three factors reduce the likelihood 

that the prosecution will bring hate crime charges. 227  The first is that law 

enforcement generally believes a higher burden of proof is necessary than what 

is actually required.228 The second is that police officers and prosecutors do not 

coordinate effectively, and often hate crime charges are not brought when there 

is no evidence of the hate crime at the time of the arrest.229 The third reason is 

that there is frequently a cultural distance between investigators and victims.230 

Because of the more masculine and conservative mindset in law enforcement, 

police officers often lack “the development of soft skills to uncover bias as a 
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motive, especially for crimes perpetrated against LGBTQ victims.”231 Muslim 

victims are especially less likely to report hate crimes as they generally feel 

“especially disconnected from the law enforcement community.”232 

For Muslim women to be better protected by federal hate crime statutes, 

they need to feel safer and more comfortable reporting their hate crimes.233 

There needs to be better training for police officers to handle hate crimes more 

efficiently, so this is attainable.234 Suppose local departments were to focus 

more attention and sensitivity on how to spot potential instances of hate crimes 

or speak to minority groups in general. In that case, likely, there would at least 

be an increase in the reporting of hate crimes against Muslim women. Police 

officers and prosecutors must also be better trained to ask questions about an 

attacker’s possible motive, especially when the victim does not know the 

instigator. 235  Local law enforcement departments should also establish a 

standard for investigative procedures, clearly communicate with prosecutors 

when handing off a case, and step in to help with investigations when 

possible.236 Finally, the federal government should recognize that it is always 

within the public interest to prosecute hate crimes and should assist in whatever 

way possible to help local governments convict hate crime offenders.237  

An increase in hate crime prosecutions would provide a much-needed 

deterrent to anti-Muslim hate crimes against Muslim women. Suppose a Muslim 

woman is unable to practice her religion without fear of violent acts of bigotry. 

In that case, she is not fully able to recognize her religious freedom as enshrined 

in the United States Constitution. As such, it is a matter of religious liberty to 

prosecute religious hate crimes better, and, therefore, there must be an increase 

in federal prosecution of hate crimes. 

 

C. Religious Freedom Restoration Act of 1993 

 

The Religious Freedom Restoration Act (“RFRA”) was passed in 1993 and 

imposes a higher standard of review when the government substantially 

encroaches on an individual’s religion.238  A substantial burden is generally 

inferred when an individual has to choose between possible legal repercussions 

and adhering to their religious beliefs.239 For an action burdening an individual’s 
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religion to be upheld, the government must show that its actions were in pursuit 

of a compelling government interest and there was no other reasonable 

alternative for the government to carry out that particular interest.240 Congress’s 

RFRA initially applied only to the federal government, as it was an overreach 

of Congressional power to apply it to the states; however, many states have 

passed their own versions of RFRA with local applicability.241 

RFRA was initially passed with the intention of protecting minority 

religious groups from religious persecution.242 In Employment Division v. Smith, 

the Supreme Court held that Indigenous Americans in Oregon were not allowed 

to use the Free Exercise Clause as a means to participate in ceremonial 

ingestions of peyote. 243  Following the Employment Division case, Congress 

sought to value free exercise more than the Supreme Court allowed, passed 

RFRA, and chose to apply strict scrutiny to government actions that burden an 

individual’s free exercise of religion rather than the rational basis test.244  

Today, RFRA is “used as a vehicle for institutions and individuals to argue 

that their faith justifies myriad harms.”245 In Burwell v. Hobby Lobby Stores, for 

example, Hobby Lobby claimed that, because of RFRA, it did not have to 

comply with the Affordable Care Act’s requirement that it provide 

contraceptives through its employee insurance.246 The Court ruled in favor of 

Hobby Lobby and held that requiring the business, a closely held corporation, 

to give up its religious freedom violated RFRA.247 This is just one example of 

how RFRA can be used to exclude rather than protect. The Trump 

Administration has also previously allowed for RFRA to be a basis for federally 

funded foster care agencies, one of which received nearly $1 million from the 

federal government, to discriminate against Catholic, Jewish, and LGBTQ 

families by allowing these agencies to discriminate against potential adopters 

based on the agency’s religious affiliation.248 

In Jama v. Peters, a District Court in the Eighth Circuit ruled against 
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protecting an incarcerated Muslim woman’s right to wear her hijab.249 Muna 

Jama was an incarcerated Muslim woman who was coerced into removing her 

hijab for her booking photo through a threat of solitary confinement.250 The 

picture showed Jama without her hijab, even though she explained to the 

officers that it went against her religion to be seen without her hijab.251 The 

photo was used on Jama’s ID card, which she carried at all times and was 

consistently visible to everyone around her; it also appeared in a book officers 

used during bed count and was displayed on her locker. 252  After filing a 

complaint at the prison, the officers took two new photos of Jama—one of her 

with a hijab, and one of her without a hijab.253 The photo of her in the hijab was 

used on her ID card until she lost her ID card.254  

After replacing her ID photo with the uncovered photo, Jama filed an action 

alleging that the officers violated her religious rights under RFRA and asked the 

federal court to issue an order requiring the prison to replace her uncovered 

photo in the database with a photo of Jama in her hijab, stop using the uncovered 

photo to identify Jama in her daily activities, and replace Jama’s ID card with 

the photo of her where she is wearing her hijab.255 The Court decided that Jama 

did not point to a binding authority demonstrating that the officers had fair 

warning that their ID policy violated Jama’s rights under RFRA.256 The Court 

concluded that removing a hijab for booking photos and identification did not 

violate a clearly established religious right and that, therefore, the prison 

officials had qualified immunity.257 

Some federal districts, however, have ruled in favor of the RFRA protecting 

Muslim women. In Forde v. Zickefoose, the Second Circuit had to determine if 

Beverly Forde’s religious exercise was substantially burdened while she was in 

prison and, if it was, if the government had a compelling interest and was using 

the least restrictive means to further that interest.258 Forde was an incarcerated 

Muslim woman at FCI Danbury in Connecticut, and was required to use an 

identification photograph that showed her without a hijab, even though it went 

against her religion.259 Forde was forced to humiliate herself and disrespect her 

religion by showing this photo to various men regularly; the government 

claimed that it was justified because of the State’s interest in having updated, 

uncovered pictures for security purposes.260 The District Court determined that 
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258. 612 F.  Supp. 2d 171, 177 (D. Conn. Apr. 2, 2009).  
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260. Id. at 179.  
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the State’s interest could have been met by keeping an uncovered photo of Forde 

in a locked office and allowing her to wear her hijab in her identification 

photo.261 The Court then said that the State did not show that requiring Forde to 

carry a photograph of herself without her hijab was the least restrictive means 

of addressing security concerns.262 If more courts followed the Second Circuit’s 

approach when deciding on religious discrimination cases, then Muslim women 

could have better judicial protection.  

The Do No Harm Act (“DNHA”) was first introduced in the House of 

Representatives in May of 2016.263 DNHA is a proposed amendment to RFRA 

and would protect religious freedom with a crucial clarification: religious 

freedom cannot be used as a means to harm others.264 Under DNHA, RFRA 

could not be used as a justification for violating: “nondiscrimination laws; 

employment laws governing wages and collective bargaining; child labor and 

protection laws; access to health care; services provided through a government 

contract or grant; and services by government officials.”265 This would allow for 

better protection of religious minorities, including Muslim women. DNHA’s 

necessity is best illustrated by a recent amicus brief filed by the Church of Jesus 

Christ of Latter-day Saints.266 While the argument is not related to Muslim 

women’s religious rights, it still illustrates how RFRA can be used to harm a 

marginalized community. 267  In this brief, the Mormon church argued that 

allowing transgender individuals heightened scrutiny under the Fourteenth 

Amendment would chill the exercise of religion. 268  Minority groups will 

continue to be the victims of RFRA until the statutory protections of DNHA are 

implemented. 

Although DNHA has not been passed, it was reintroduced to the House of 

Representatives and the Senate in March 2025.269 While it is unlikely to pass 

until there is a power shift, especially since it does not align with the Christian 

nationalistic policies of the Trump Administration, Congress should reintroduce 

DNHA to the House of Representatives.270 Suppose individuals, businesses, or 

nonprofits can use RFRA to withhold health care or further discriminate against 

members of marginalized communities. In that case, others can use that same 

discriminatory basis to exclude Muslim women. The same justification Hobby 

————————————————————————————— 
261. Id.  

262. Id. 

263. The Do No Harm Act, AMS. UNITED FOR SEPARATION OF CHURCH & ST., https://www.

au.org/how-we-protect-religious-freedom/do-no-harm-act/#:~:text=May%202016,in%202018%

20and%202019 [https://perma.cc/A632-25ME] (last visited Oct. 29, 2025). 

264. Id. 

265. Scott, supra note 248. 

266. Brief of the Church of Jesus Christ of Latter-Day Saints; National Association of 

Evangelicals; Ethics & Religious Liberty Commission of the Southern Baptist Convention; 

Coalition for Jewish Values; and Jewish Coalition for Religious Liberty as Amici Curiae 

Supporting Petitioners, at 24-43, Little v. Hecox, 145 S. Ct. 2871 (2025) (No. 24-38), 24-43. 

267. Id. 

268. Id. at 2. 

269. Do No Harm Act, supra note 242. 

270. See supra Part II.D. 
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Lobby used to justify disobeying the Affordable Care Act could also be used to 

harm Muslim women.271 The hijab does not usually allow Muslim women, 

specifically Muslim women who choose to wear a veil, to hide their religion. As 

such, Muslim women are particularly vulnerable to discrimination. A business 

owner could say that it is against their religion to hire or serve a Muslim woman 

until RFRA is amended to become a shield for religious minorities instead of a 

sword for religious majorities. This is why the United States legislative branch 

must work together to pass the DNHA and promote RFRA’s original intention 

of protecting religious minorities. 

 

IV. CONCLUSION 

 

The United States has historically emphasized the separation of church and 

state and the right of individuals to practice the religion of their choice.272 This 

freedom of religion cannot be fully recognized, though, when individuals of 

minority religions are targeted for their beliefs. Muslim women are particularly 

at risk of religious hate crimes as they often wear a veil and are easily 

identifiable to non-Muslims.  

Dialogue between community leaders is necessary, especially in areas across 

the United States with little diversity, as many misconceptions about Islam allow 

people to act out of ignorance and hate.273 The establishment of an interfaith 

council at the federal level is crucial, as the current administration prioritizes using 

Christian leaders to advise on religious matters.274 An interfaith council could 

assist with the underreporting of hate crimes, especially by Muslim women, as it 

would encourage more dialogue and could empower Muslim women to feel more 

comfortable coming forward after experiencing what might be a hate crime.275 

Additionally, prosecutors and local law enforcement officers need better training 

on how to identify and gather evidence of possible hate crimes.276 Hate crimes are 

not prosecuted nearly as much as they could be, and this is primarily due to a lack 

of evidence.277 Prosecutors need to better work with police officers to gather more 

evidence establishing the bias component of a hate crime.278 If more hate crime 

convictions take place, there is a more substantial likelihood that potential 

attackers would be less emboldened and more deterred from acting upon their 

hate.279 Finally, the Religious Freedom Restoration Act needs to be amended so 

that it ceases to be a weapon used against minority religions and can instead be 

————————————————————————————— 
271. See Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 736 (2014). 

272. John A. Ragosta, A Wall Between a Secular Government and a Religious People, 26 

ROGER WILLIAMS U. L. REV. 545, 545-48 (2021). 

273. See supra Part III.A. 

274. See e.g., Sager, supra note 162; Korn, supra note 162; Layne & Ulmer, supra note 162. 

275. King & Besiki, supra note 222. 

276. Lieberman, supra note 212. 

277. Id. 

278. Id. 

279. See supra Part III.B.  
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used as it was intended when drafted in the early 90s.280 By passing the DNHA, 

the RFRA would instead be a shield used to protect minority groups from the 

religious majority, using the Act as a tool for discrimination.281  

Until every individual feels safe and comfortable practicing their religion, 

the United States will not fully achieve religious freedom. Like the Islamic 

Republic of Iran and France, when Muslim women are forced to wear a hijab or 

not to wear a hijab, there can be no religious freedom. The United States 

government needs to address minority religions and protect a Muslim woman’s 

right to practice her religion through wearing a hijab, or the very fundamental 

religious freedom that was articulated in the First Amendment cannot be fully 

realized by all Americans. 

————————————————————————————— 
280. See supra Part III.C. 

281. Id. 
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