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I. INTRODUCTION: INDY’S SOCCER DILEMMA AND THE ANTITRUST ANTIDOTE
A. Explanation of Current Events: Indy Eleven, MLS, and Indianapolis

Indianapolis’s only professional soccer team, Indy Eleven, competes in the
United Soccer League (“USL”) Championship, which is classified as a second
division professional soccer league by the United States Soccer Federation
(“USSF”).! Indy Eleven previously planned to build a new stadium, “Eleven
Park,” in the city pursuant to a deal with developer Keystone Group.* However,
in May 2024, the mayor of Indianapolis, Joe Hogsett, decided to withdraw his
and the city’s support from the Eleven Park project and pursue a new project:
the construction of a Major League Soccer (“MLS”) stadium to bring an MLS
team to Indianapolis.* Because MLS is the top division of professional soccer
in the U.S., bringing an MLS team to the city would generate a greater economic
return on such a large, expensive project.” However, many supporters of Indy
Eleven oppose bringing an MLS team to Indianapolis because the city already
has an established professional soccer team with a loyal fanbase, and because
some supporters viewed the Eleven Park project as a step towards realizing Indy
Eleven’s long-standing ambition to compete at the highest level of professional
soccer in the U.S.

To those unfamiliar with the professional soccer system in the United States,
a logical solution to the conflict created by the city’s withdrawal of support
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would be for Indy Eleven to perform well enough to earn promotion to MLS.°
Historically, this solution has not been possible in the United States because
MLS operates as a closed league, and no system of promotion and relegation
exists between MLS (Division I) and the lower professional leagues: USL
Championship (Division II) and USL League One (Division III). Instead,
professional soccer teams have been confined to these closed leagues, with no
opportunity to move to the top tier, MLS, based on sporting merit.” As a result,
USL teams have remained USL teams, and MLS teams have remained MLS
teams, regardless of the teams’ on-field performance or fan support.®

Although promotion and relegation have historically not existed within the
U.S. professional soccer system, and no mechanism currently allows clubs to
earn entry into MLS through on-field performance, USL recently announced
plans to launch a new Division I league, USL Premier, and implement
promotion and relegation within its own league structure,® creating an
interconnected three-tier professional soccer system.'? If sanctioned by the U.S.
Soccer Federation, this new USL Division I league could begin play as early as
2028'" and stand alongside MLS in the top tier of the U.S. professional soccer
pyramid.'> While this development represents a historic shift in the American
soccer landscape, it does not create a pathway for clubs like Indy Eleven to reach
MLS, nor does it alter the league’s closed, franchise-based control over access
to the sport’s top tier. Instead, it merely creates an alternative league that could
potentially compete with MLS—but only if USL successfully launches the new
league and obtains Division I sanctioning from USSF. Thus, despite these
reforms, Indy Eleven remains categorically excluded from MLS competition—
and, by extension, from the top level of professional soccer in the United States.
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B. Antitrust Law and Promotion and Relegation Must Apply (to U.S. Soccer)

In the United States, soccer has been developing rapidly and gaining
popularity among Americans.'> However, the structure of the United States
professional soccer system impedes teams and leagues seeking to elevate
American soccer to a world-renowned pyramid of high talent and competition.
Drawing on the success of the English soccer pyramid, many sports
commentators, fans, and officials believe that the key to creating a reputable,
well-known, and stable system in the United States is to implement promotion
and relegation.'* Although several leagues, players, and independent actors have
challenged the current frontrunners of soccer in the United States—the United
States Soccer Federation and Major League Soccer—alleging violations of
antitrust law to promote integrity and bolster competition among professional
clubs and leagues, none have succeeded.'> Some, such as the North American
Soccer League, have seen their futures effectively eliminated by the alleged
actions of MLS and USSF.!'® Now, a local club, Indy Eleven, is facing an
uncertain future due to the closed U.S. soccer system.!”

This note compares the U.S. soccer pyramid to the famed English pyramid,
analyzes potential MLS or USSF violations of the Sherman Antitrust Act of
1890, reviews European antitrust law, and explores past and pending soccer and
sports antitrust cases to ascertain how the present issue in Indianapolis may be
resolved. Because MLS and USSF have likely engaged in illegal
anticompetitive behavior, both entities must reconfigure the professional soccer
system. To avoid future anticompetitive challenges, MLS and USSF must adopt
a system of promotion and relegation, adopt new standards for admitting teams
to higher tiers based on merit rather than money, or actively enforce the existing
standards for professional leagues. Only then can Indy Eleven and other
similarly situated teams stand a chance at making it to the major league.

Section II provides an overview of soccer governance and domestic league
systems across the world, with greater detail given to the European, English,
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and American soccer systems. It compares the English pyramid and its “open”
system to the U.S. soccer pyramid and the “closed” model that it follows.
Following this comparative analysis of soccer systems, Section III aims to
further elaborate on the problems with MLS and USSF (and the U.S.
professional soccer system as a whole). It serves as a bridge to the next portion
of this note, Section IV, which focuses on the relevant antitrust law in the U.S.
and competition law in the United Kingdom. Throughout Section IV, the laws
and principles of both countries are compared. Finally, Section V connects the
soccer systems, laws, and ideas discussed in the previous sections to provide a
solution to Indy Eleven’s soccer dilemma and to the current state of the U.S.
soccer pyramid.

IT. BACKGROUND

Colloquially known as “the Beautiful Game,” soccer is widely regarded as
the most popular sport in the world.'® According to the Fédération Internationale
de Football Association (“FIFA”), the sport has over five billion fans
worldwide, " with around 250 million people playing® in 200 countries.?!
However, while soccer dominates in popularity in most of Europe, South
America, Africa, and Asia, it is not the most popular sport in the United States.?
European soccer, in particular, is globally renowned for its prestigious leagues
and surplus of talented players, and such fame has generated a financially
lucrative sport with no shortage of fans across the world.” Soccer in the United
States, however, does not share the same reputation; according to data published
by The Economist in November 2025, soccer ranked number three in popularity,
behind basketball and (American) football.>* To understand this disparity in
prestige and popularity, an examination of two factors—the relationships
between national soccer associations and professional leagues and the structures
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of domestic professional soccer competitions—is paramount.?® Ultimately,
these factors “heavily impact football development throughout the world.”?

A. Professional Soccer Systems and Governance Across the Globe

Founded in 1904, the Fédération Internationale de Football Association
(“FIFA”) acts as the ultimate governing authority of association football
(soccer) across the world.”” FIFA oversees all aspects of the sport, including
universal rules and officiating standards, the administration of international
competitions (like the World Cup), and the global development of soccer at all
levels.?® The organization’s members include more than 200 national
associations, which belong to one of FIFA’s six regional confederations: CAF
(Africa), AFC (Asia), UEFA (Europe), CONMEBOL (South America), OFC
(Oceania), and CONCACAF (North America).? Each national association
serves as a representative of FIFA by promoting and regulating soccer within its
respective country; for instance, the United States Soccer Federation (“USSF”)
is the national association governing soccer in the United States, and the
Football Association (“FA”) is the national association that governs the sport in
England.?® Thus, while the regional confederations oversee continental
competitions between different national association teams, individual countries
are responsible for operating their domestic leagues and competitions.*! As a
result, the relationships between national associations and the leagues
“organised at [the] national level and taking place within its jurisdiction” differ
across the world.*

1. Governance: Relationships Between National Associations and Leagues
Generally, domestic leagues follow one of two governance models:

association or separate entity. Leagues that follow the association model have
the same legal form as their national association and are typically managed
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AND LEAGUES (David Rodrigues & Kevin T. Marston eds., vol. 4 2014).
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entirely by, financially dependent on, or fully subject to the rules and decisions
of the national association.*® In contrast, leagues structured as separate entities
operate as “a company with an independent ownership structure,” in which
“decision-making power belongs to the shareholders” rather than to the national
association.** However, leagues following the separate entity model retain
strong relationships with their respective national associations, since such
associations are the supreme soccer authority in a country and are responsible
for the development of soccer at a national level. As such, despite the league’s
model, most national associations organize their country’s national cup
competitions and manage basic competencies of the sport, such as “the
appointment of referees, disciplinary processes, and the rules of the game.”*

2. Domestic Competition Structures

In most countries, domestic leagues and competitions are organized into
professional soccer league systems known as “pyramids” due to their structural
shape; each system is arranged as a hierarchical pyramid with tiers and
divisions, which denote various levels of competition.>® At each tier or division,
professional soccer clubs compete against each other within designated
leagues.’” Because this system is structured so that the prestige and ranking of a
club or league correspond to tier placement, a country’s best teams usually
compete in the league at the top tier of the pyramid, and the least skilled teams
compete in lower leagues at the bottom of the pyramid.*® To reinforce this
structure and facilitate competition, professional soccer pyramids typically
operate as “open” league systems with promotion and relegation.* In these open
league systems, teams move up or down to different leagues on the pyramid
based on how the team performs competitively within its league each season.*
Thus, at the end of the professional soccer season, the teams that performed best
in a league are promoted and therefore move up to a higher tier or division on

33.1d. at 8-12.

34. 1d.

35. 1d. at 9-16, 60.

36. Id. at 2; see also Luka Cajic, Unveiling the US Soccer Pyramid: An Ultimate Guide to
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see also BOILLAT & POLL, supra note 25, at 5-7 (demonstrating that some leagues consist of a
single division, while others contain multiple divisions which are individually ranked in
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38. Reese, supra note 14.

39. Derek Reese, What is promotion and relegation?, WORLD SOCCER TALK (Apr. 29, 2023),
https://worldsoccertalk.com/news/what-is-promotion-and-relegation-20230205-WST-
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the pyramid. The teams that performed the worst at the end of a league’s season
are relegated to a lower-division league or competition.*! While the details of
promotion and relegation (such as the number of teams and the ways in which
league standings are determined) vary depending on the country, most of the
world utilizes this open league system for professional soccer; according to
FIFA’s 2023 Professional Football Report, approximately 84% of FIFA’s
member associations’ league systems utilize promotion and relegation
mechanisms.*

B. The English and American League Systems
1. Introduction: Europe and North America

In Europe, professional soccer is governed by the Union of European
Football Associations (“UEFA”), one of FIFA’s six regional confederations.*
Of UEFA’s 55 national associations,* only two countries, Gibraltar and San
Marino, do not use promotion and relegation mechanisms in their domestic
league systems.* Thus, most European soccer leagues, including the top
leagues in the world—the English Premier League, Italian Serie A, German
Bundesliga, Spanish La Liga, and French Ligue 1 (collectively known as the
“Big Five”)—operate with promotion and relegation.*® Similarly, most national
associations belonging to the Confederation of North, Central America, and
Caribbean Association Football (“CONCACAF”) utilize open league systems
in their countries. However, the largest countries in CONCACAF—the United
States, Canada, and Mexico—operate their domestic soccer competitions
without promotion and relegation.*’

41. Grey Whitebloom, How Promotion and Relegation Works in Football, GIVEMESPORT (Mar.
24, 2024), https://www.givemesport.com/how-promotion-relegation-works-football/ [https://perma.
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[https://perma.cc/CND5-MKBP].
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47. Derek Reese, Leagues Cup doesn’t fit CONCACAF ecosystem: How to fix it, WORLD
SocCER TALK (Aug. 25, 2023), https://worldsoccertalk.com/news/leagues-cup-doesnt-fit-
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2. Professional Soccer in England*®

The English football (soccer) pyramid, home to the world’s most popular
and highest-ranked domestic soccer competition—the Premier League—has
achieved global recognition for its extensive hierarchy and rich history.* As the
oldest soccer league competition, the English league system is credited with
many of the sport’s innovations, including the introduction of promotion and
relegation mechanisms, which were implemented into the English Football
League in 1898.%° Today, the FIFA national association that governs English
soccer is the Football Association (“FA”).’! Although the FA does not directly
manage professional football league competitions, it supervises the organization
of professional leagues; for instance, the FA ensures that such leagues comply
with the directives of FIFA, UEFA, and the FA, and that the “sanctity of
promotion and relegation between domestic league competitions” is preserved
in England.>? The two leagues that operate professional soccer competitions in
England, the English Premier League and the English Football League (“EFL”),
are both structured as separate entities from the FA. However, the FA holds a
minority stake, the “Special Share,” in the Premier League, which grants the FA
oversight authority over certain matters; for example, the Premier League must
obtain the FA’s written consent before altering its rules governing promotion
and relegation.” In contrast, the FA does not hold any shares in the EFL, whose
shareholders are the league’s 72 Member Clubs.>* However, since the FA is
responsible for domestic soccer at the national level, the EFL divisions, such as
the Premier League, are still subject to FA regulations, including rules on player
contracts.*

The English pyramid itself consists of 11 tiers, but only the top four are
considered professional and compete at the national level: the Premier League
(tier 1), EFL Championship (tier 2), EFL League 1 (tier 3), and EFL League 2

48. Although the United Kingdom is the sovereign political entity which governs England,
Scotland, Wales, and Northern Ireland, each country has its own FIFA member association which
oversees the development of domestic soccer. As such, each country has its own domestic league
system. See Football Association, BRITANNICA (Mar. 20, 2023), https://www.britannica.com/
topic/Football-Association [https:/perma.cc/BW7M-M6BM].

49. Alex Mitton, English Football Pyramid Explained: How Promotion, Relegation and Cup
Competitions Work, GIVEMESPORT (May 16, 2024), https://www.givemesport.com/english-
football-pyramid-explained/ [https:/perma.cc/9V39-V5DV].

50. Innovation, EFL, https://www.efl.com/about-the-efl/history/innovation/# [https://perma.
cc/AK87-TEI9N] (last visited Nov. 14, 2024).

51. BOILLAT & PoOLI, supra note 25.

52. Rules of the Association, in THE FA HANDBOOK 2024-2025, at 107 (2024).

53. Articles of Association, in PREMIER LEAGUE HANDBOOK 2025-2026, at 701-702, 705-706
(2025).

54. Articles of Association, in ENGLISH PREMIER LEAGUE HANDBOOK 2024-2025 at 198, 200
(2024).

55. Rules of the Association, in THE FA HANDBOOK 2025-2026, at 123 (2025).
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(tier 4).5¢ Currently, the Premier League consists of 20 teams, and each division
within the English Football League contains 24 teams.>” Until 1992, the English
Football League managed all levels of English professional football, including
tier 1.5 However, “[f]ollowing the ratification and final approval by the Football
Association in February 1992, the top teams from the English Football League
first division tier seceded from the EFL and formed the present-day tier one
competition, the Premier League.® Although the Premier League operates as a
distinct entity from the English Football League—which governs the other three
professional English divisions directly below the Premier League—promotion
and relegation between all four professional levels of the pyramid occur each
season.®” For instance, the Premier League teams with the lowest points at the
end of a season are relegated to the second-level EFL Championship, and the
highest-scoring teams from the Championship are promoted to the English
Premier League (“EPL”).®! Points are allocated to teams based on game
performance: teams earn three points for each win, one point for each tie game,
and zero points for a 10ss.®* As a result, clubs earn their positions in top-tier or
lower-tier leagues by merit.

3. Comparison: Professional Soccer in the United States

In the United States, the United States Soccer Federation (“USSF”) is the
FIFA national association that acts as the governing body of all levels and
aspects of soccer in the country, overseeing youth, club, amateur, and
professional leagues, coach and referee organizations, and state associations.®
Like the English professional leagues, the American professional leagues are
structured as separate entities, but unlike the relationship between the FA and
the Premier League, USSF does not hold any shares in the top professional

56. English Football League Pyramid System Guide, WILLIAM HILL NEWS, https://news.
williamhill.com/football/english-football-league-pyramid-system/ [https://perma.cc/STBL-
C2ME] (last visited Nov. 7, 2024).
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58. Oliver Roeder, Beneath The Premier League Stands The Great Football Pyramid Of
England, FIVETHIRTYEIGHT (Sep. 19, 2014), https://fivethirtyeight.com/features/beneath-the-
premier-league-stands-the-great-football-pyramid-of-england/ [https://perma.cc/SFMK-29HS5].

59. Jason Rodrigues, Premier League football at 20: 1992, the start of a whole new ball
game, GUARDIAN (Feb. 2, 2012), https://www.theguardian.com/football/from-the-archive-
blog/2012/feb/02/20-years-premier-league-football-1992 [https://perma.cc/JSG3-VUMU].

60. Mitton, supra note 49.

61.1d.; see also James Reade, Why Is There Promotion And Relegation In European Soccer?,
FORBES (Oct. 9, 2020), https://www.forbes.com/sites/jamesreade/2020/10/08/why-is-there-
promotion-and-relegation-in-european-soccer/ [https://perma.cc/76DR-63SK] (discussing the
economic and entertainment justifications for the promotion and relegation system).

62. Mitton, supra note 49.

63. Membership Categories, U.S. SOCCER FED’N, https://www.ussoccer.com/organization-
members-directory [https://perma.cc/XY39-LLUW] (last visited Nov. 7, 2024).
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league it sanctions. * However, since USSF is the supreme authority for
domestic soccer in the United States—similar to the FA in England—it oversees
the structure of and guidelines for its professional leagues.® For instance, USSF
creates the American soccer pyramid by sanctioning qualifying leagues into one
of three competitive divisions—or tiers—for men’s outdoor professional soccer:
Division I, Division II, and Division I11.°° These divisions create a hierarchical
pyramid, with Division I being considered the top level of professional soccer
in the United States.®” While USSF has sanctioned three leagues to compete at
the Division III tier, it has sanctioned only one league for Division II and one
for Division L.%®

The American pyramid itself consists of five levels, but only the top three
tiers—Divisions I, II, and Ill—are sanctioned by USSF for professional
competitions.® MLS consists of 30 teams and is sanctioned as the sole Division
I league; thus, MLS is considered the top level of professional soccer in the
United States.” Below MLS is the United Soccer League (“USL”)
Championship, which features 24 teams and is the only league sanctioned as
Division IL.”' Currently, three leagues—USL League One, MLS Next Pro, and
the National Independent Soccer Association (“NISA”)—are sanctioned as
Division III and therefore compete in the tier below the USL Championship.”
Unlike European professional soccer, which utilizes a system of relegation and
promotion to allow teams to move up or down competition levels based on
performance (winning or losing games), the United States professional soccer
scheme operates as a closed system with no such movement between its
leagues.”™ Because of this system, current MLS teams remain “top” teams
competing in Division I, while lower division professional soccer teams, such

64. See Fraser v. Major League Soccer, LLC., 284 F.3d 47 (1st Cir. 2002) (describing the
ownership structure of MLS as distinct from the United States Soccer Federation).

65. See BYLAWS OF THE UNITED STATES SOCCER FEDERATION, INC. (2025), https://ussoccer.
app.box.com/s/ummpmé6cykeznOqcllzolp32jSyjéqole [https://perma.cc/5S2G-UFSY].

66. THE UNITED STATES SOCCER FEDERATION, INC. POLICY MANUAL 16 (2025), https://
ussoccer.app.box.com/s/d17mtf22sltr4k8r7513970c13almooo [https://perma.cc/6AGW-3VYU].

67. Cajic, supra note 36.
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(Feb. 11, 2024), https://www.inwsoccernews.com/2024/02/11/us-soccers-club-structure-the-
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CHARLOTTE (Oct. 14, 2024), https://www.wcnc.com/article/news/verify/breaking-down-soccer-
pyramids-united-states/275-abb9077c-2a14-47fb-888f-ec83f4dbS54a7 [https://perma.cc/HRHS-
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as teams playing in the second-highest league, the USL Championship, are
unable to move up to the MLS based on merit, regardless of their popularity or
success on the field. Consequently, MLS teams that perform poorly remain in
the top division of professional soccer.”

III. IMPLICATIONS: MLS, ANTITRUST LAW, AND THE HOPE OF
PROMOTION AND RELEGATION

Prior to the birth of the MLS, the United States had seen a few Division I
soccer leagues come and go, merge and succeed, and ultimately fail.” After the
predecessor league to the MLS folded in 1984, the United States was left without
a major professional soccer league for a decade.”® In 1993, as a condition to
granting the United States’ bid to host the 1994 World Cup, FIFA urged the
country’s national association to form a top-tier professional soccer league.”’
Thus, Major League Soccer was created, and ten teams played their first MLS
season in 1996.7® Although the early years of the MLS were plagued with
various financial challenges and fan shortages, after a series of stabilization
efforts in the early 2000s, the league’s popularity and size have consistently
grown in correspondence to Americans’ increasing interest and involvement in
the sport.” Since the inception of the MLS, new leagues and divisions of
professional soccer, such as the Division II USL Championship, have likewise
developed and continue to expand as soccer’s popularity in the United States
flourishes.®

In general, all the American “major league” sports operate closed leagues.
Other professional sports leagues, such as the National Football League
(“NFL”), the National Basketball Association (“NBA”), and the Major League
Baseball (“MLB”), all consist of independently owned and managed teams that
compete against each other within single leagues.?! While the USL follows this
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franchise model for club ownership, the MLS does not.* Instead, soccer clubs
that compete in the MLS do not have independent owners; the teams are run by
“investor-operators.”® These investor-operators invest financially into the MLS
entity, which owns the teams, in exchange for the right to operate a team.3*
Essentially, MLS “is owned by the same people running the teams.”® Thus,
because the operators of MLS teams also have equity interests in the league
itself, the MLS structure acts as a disincentive for the league to entertain the idea
of implementing a promotion and relegation system.®¢ Furthermore, because
teams have recently paid between $200 million and $500 million in expansion
fees to join MLS, investor-operators are unlikely to risk their large investments
in MLS by supporting a system in which their teams’ poor performance could
result in relegation to a lower competition league.®” However, supporters of
implementing promotion and relegation into U.S. professional soccer cite this
financial risk as one of the benefits of such a system because it incentivizes club
and league stakeholders to invest in their teams’ performance on the field.*® As
a result, the development and quality of professional soccer in the United States
will continue to improve. For instance, the former Miami Football Club (an
MLS team) CEO, Sean Flynn, explained that by adopting promotion and
relegation, “America will be open, resulting in better teams through all
divisions, compelling storylines to increase fan excitement and greater financial
success for everyone involved in this beautiful game.”®

Beyond potential economic success and increased team quality, an open
system ensures integrity in professional soccer and promotes inclusivity. Instead
of allowing only large cities and wealthy teams to compete at the top level, a
promotion and relegation system gives any city or team, regardless of size or
capital, the opportunity to achieve success, fame, and financial rewards.”
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Furthermore, it encourages a system built on merit rather than financial
connections and assets. For teams to reach entry into the top-tier league, they
must earn it by winning games, which safeguards the integrity of the sport. The
American system, as it is currently structured, fails to do this. For instance, in
2012, after finishing the previous second-tier league season in second-to-last
place, the Montreal Impact was awarded admittance to the MLS.?! Instead of
sporting criteria, the MLS commissioner at the time explained that the club was
admitted to the MLS based on factors such as “[clJommitted and engaged
ownership, [a] comprehensive stadium plan, [demonstration of] fan support for
professional soccer in the market, [sJupport from sponsors, television partners
and other constituents, [g]eographic location, [and a] strategic business plan for
the launch and successful operation of the club.”? Although these criteria are
logical considerations for granting a team entry into a league, the absence of
factors related to the team’s competitive ability or quality of play results in a
less honorable system that disfavors sporting merit.

Lastly, by instituting automatic promotion and relegation, teams are
incentivized to perform well during a season because it gives them a goal to
work towards—promotion to a more advanced league. Likewise, it creates a
pyramid in which teams compete at the appropriate level with other teams of
similar competitive status.”® For instance, each year, during the U.S. Open
Cup—a yearly tournament between teams from all U.S. professional leagues,
regardless of tier level—USL Championship teams regularly defeat MLS teams,
despite the fact that teams in the USL Championship are competing in their
regular seasons in a lower tier than the MLS teams.”® Most recently, in July
2024, Indy Eleven (USL Championship) beat Atlanta United (MLS) in the U.S.
Open Cup Quarterfinals, therefore eliminating the MLS team from the
competition and sending Indy Eleven to the Semifinals.®> Despite this
accomplishment, or any other victories from the regular season, the closed U.S.
soccer system provides no pathways for the Indy Eleven to earn membership to
the MLS. And since the MLS has already denied Indy Eleven’s bids to join
through an expansion package, the financial route to the MLS is also unavailable
to the team.”® However, the last pathway to the MLS—the legal route—may be
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available if the actions of MLS, USSF, or both have violated federal antitrust
laws.

IV. ANTITRUST LAW COMPARATIVE ANALYSIS
A. Relevant Antitrust Laws and Principles: the U.S.

In the United States, antitrust law serves to prevent powerful private entities
from engaging in anti-competitive behavior. The theory behind U.S. antitrust
statutes is that by outlawing certain agreements and actions that prevent
competition in the market, the viability of businesses and the flow of commerce
will depend on the economy's natural expansions and recessions. Thus, antitrust
law seeks to ensure that the ‘“volume of commerce, sales, or market
opportunities” will not be impeded by restrictions, agreements, or other
interventions used by competitors to intentionally control or manipulate the
market.”” The Sherman Antitrust Act of 1890 and the Clayton Antitrust Act of
1914 form the foundation of and legal framework for enforcing antitrust law in
the United States. For purposes of this note, the most relevant federal antitrust
statute, the Sherman Antitrust Act of 1890 (the “Sherman Act”), explicitly
prohibits two types of “actions” that it deems to be anti-competitive: concerted
action and unilateral action.”® The Sherman Act specifies that violators of its
provisions are subject to hefty fines,” and Section 4 of the Clayton Act provides
a private right of action for parties harmed by any anticompetitive practices
forbidden in the federal antitrust laws, including those prohibited by the
Sherman Act.'®

1. Sherman Act Section 1: Concerted Action

Under Section 1 of the Sherman Act, “[e]very contract, combination in the
form of trust or otherwise, or conspiracy, in restraint of trade or commerce
among the several States, or with foreign nations, is declared to be illegal.”'"!
This section of the Act deals with “concerted action” between multiple parties
as opposed to a single party acting unilaterally.!® In regard to the type of
concerted action prohibited, the courts have broadly interpreted the scope of the
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statute to include behavior which is “unreasonably restrictive of competitive
conditions.”'% Overall, for there to be a violation of Section 1 of the Sherman
Act, the evidence must show the existence of an agreement between multiple
parties to engage in anticompetitive behavior, and that such competitive
restraints are unreasonable. Thus, numerous practices, including price-fixing,
territorial or customer restraints, group boycotts and refusals to deal, exclusive
dealing arrangements, and conditional tying agreements, have been struck down
by the courts as unreasonably anticompetitive and therefore illegal under
Section 1.!%

In analyzing whether the conduct engaged in by defendants was violative of
antitrust law, courts have developed two distinct frameworks. The first
framework recognizes that some practices—such as horizontal price-fixing and
market restraints—are so fundamentally anticompetitive that they are
considered “per se” or conclusively illegal under Section 1.'% Other restrictive
practices, however, may withstand antitrust scrutiny depending on whether the
restraint “merely regulates and perhaps thereby promotes competition or
whether it is such as may suppress or even destroy competition.” ! This
framework, known as the “rule of reason” analysis, was further developed by
the Supreme Court in N.W. Wholesale Stationers, Inc. v. Pacific Stationery and
Printing Co., where the Court addressed whether the defendant’s alleged
anticompetitive conduct constituted a per se violation of Section 1.!°” The Court
explained that the allegation of a certain practice that might be anticompetitive,
such as a concerted refusal to deal, is not alone sufficient for the application of
the per se test because “not all concerted refusals to deal are predominantly
anticompetitive.”!% Thus, to obtain an analysis under the per se rule, a plaintiff
must show that the challenged practice had anticompetitive effects.'*

If the reviewing court determines the alleged conduct was not inherently
anticompetitive, it then engages in a rule of reason analysis, in which “the
factfinder weighs all of the circumstances of a case in deciding whether a
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Gasoline Corp. v. U.S., 309 U.S. 436, 458 (1940) (holding that horizontal price-fixing agreements
are per se illegal under the Sherman Act); see also U.S. v. Topco Assocs., Inc., 405 U.S. 596, 596-
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restrictive practice should be prohibited as imposing an unreasonable restraint
on competition.”'” Such circumstances may include the actors’ intent, the
structure of competitive conditions in the affected market, the market power of
the defendants, and any relevant justifications for engaging in the challenged
practices.'!! Typically, courts start with identifying the “relevant market”
affected by such concerted practices, because “‘[w]ithout a definition of [the]
market there is no way to measure [the defendant’s] ability to lessen or destroy
competition.””!!? The delineation of the relevant market is then followed by an
examination of the relative market power'"® of the defendants and an assessment
of the “actual or threatened impact[s]” of the anticompetitive practices on
competitors, consumers, and the market as a whole.''* However, the Court has
held that an “elaborate market analysis” is not always required under a rule of
reason analysis, because the goal of market delineation is to show “genuine
adverse effects on competition.”!'> Thus, where proof of “actual, sustained
adverse effects on competition” has been demonstrated in specific geographic
or product areas, the absence of a “detailed market analysis is not fatal” to a rule
of reason case.'

Even if a plaintiff can successfully show that the defendant engaged in
concerted conduct which had tangible, anticompetitive effects on the market,
the defendant may escape potential Section 1 liability if the court views the
concerted action to have occurred within a single entity, rather than two or more
legally distinct actors.!'” This “single entity” exception was first established in
Copperweld Corporation v. Independence Tube Corporation, when the
Supreme Court explained that “[n]Jothing in the literal meaning of those terms
[the Section 1 provisions prohibiting concerted agreements] excludes
coordinated conduct among officers or employees of the same company.”!!® As
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the Court further explained, this is because “[t]he officers of a single firm are
not separate economic actors pursuing separate economic interests, so
agreements among them do not suddenly bring together economic power that
was previously pursuing divergent goals.”!"” Applying this reasoning to the
facts of the case, the Court in Copperweld held that “the coordinated activity of
a parent and its wholly owned subsidiary” must likewise be viewed as conduct
“of a single enterprise for purposes of § 1 of the Sherman Act” because the two
have “a complete unity of interest.”'?° Although a single firm’s conduct may
still face scrutiny under Section 2 of the Sherman Act (actual or threatened
monopolization), the Court held that concerted practices between actors within
a single entity are exempt from Section 1 liability.'?! As will be examined later,
since Copperweld, sports leagues have frequently—and successfully—asserted
this single entity defense to combat allegations of anticompetitive conduct in
violation of Section 1.

2. U.S. Antitrust Law: Sherman Act Section 2

As opposed to concerted actions and agreements between multiple parties,
Section 2 of the Sherman Act deals with the unilateral action of a single actor in
the marketplace. Under Section 2 of the Act, it is illegal for a person to
“monopolize, or attempt to monopolize, or combine or conspire with any other
person or persons, to monopolize any part of the trade or commerce among the
several States, or with foreign nations.”'?* Thus, an entity violates Section 2
when it retains actual monopoly power or attempts to acquire monopoly power
“through competitively unreasonable practices.”'?* The scope of Section 2 is not
limited to the actions of single firms.'?* Attempts by multiple parties to
monopolize, or actual conspiracies between two parties to monopolize by
attaining market power, are also deemed to be illegal practices under Section
2‘125

Although Section 2 seems straightforward, successful claims against
monopolizing behavior contain multiple elements.'?® First, the plaintiff must
identify the relevant market'?” of competition and then prove the defendant has
“possession of monopoly power in the relevant market.” ' The “relevant
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121. 1d. at 775.

122. 15 U.S.C. § 2 (2004).

123. HOLMES & MANGIARACINA, supra note 102, § 3:2.

124. Id.

125. Id.

126. HOLMES & MANGIARACINA, supra note 102, § 3:4.
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market” includes both the relevant product (or service) market and the
geographic (physical area or location) market in which the defendant
competes.'? While the standard test for defining the relevant product market is
one that “is composed of products that have reasonable interchangeability for
the purposes for which they are produced—price, use, and qualities
considered,”!* the court has explained that some markets may be defined more
broadly as to include a combination of multiple “different products or services
where that combination reflects commercial realities.”'*! The other dimension
of the relevant market analysis—the identification of the geographic market—
is considerably less complex than the product market delineation, as it typically
involves the geographic area where the defendant competes and where its
customers can shop for alternatives.!*?> Once both dimensions of the relevant
market have been defined, an assessment of the defendant’s monopoly power is
conducted. ** Although monopoly power is often defined as the power to
“control prices or exclude competition”!** within the relevant market, other
identifiers, such as percentage of market share, may be used to demonstrate the
defendant’s monopoly power.'*?

Finally, if the claimant successfully shows that the defendant actually
achieved monopoly power in the relevant market, the plaintiff must show that
the defendant engaged in “the willful acquisition or maintenance of that power
as distinguished from growth or development as a consequence of a superior
product, business acumen, or historic accident.”'*® Alternatively, if the offense
claimed is attempted monopolization—as opposed to actual monopolization—
the plaintiff must prove multiple elements, including the relevant markets
targeted, specific anticompetitive conduct “likely to result in monopolization of
the market,” intent to monopolize, and that that the actions and power of the
defendant are so egregious that there is a high probability of an impending
monopolization!?” Overall, in addressing this element, the Court often addresses
whether the monopoly power has been acquired or maintained through
competitively unreasonable means. '3

For instance, in Aspen Skiing Co. v. Aspen Highlands Skiing Corp., the
Court considered the effects of the defendant’s conduct on the plaintiff and other
rivals, its impact on consumers, and whether the conduct “impaired competition
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in an unnecessarily restrictive way.”'** In the Court’s view, “[i]f a firm has been
‘attempting to exclude rivals on some basis other than efficiency,’ it is fair to
characterize its behavior as predatory.” !4’ After assessing these factors, the
Court determined that “the monopolist made a deliberate effort to discourage its
customers from doing business with” its rivals, and that its exclusionary conduct
was not motivated by any legitimate business purposes (such as efficiency
concerns).'*! While subsequent cases have provided various formulations of the
Aspen test, as Holmes and Mangiaracina explain, courts have tended to
“distinguish between acts that reflect competition on the merits, versus
exclusionary acts that have no apparent rational business purpose other than
eliminating competition in the market and seizing or maintaining monopoly
power.”*? Thus, for a plaintiff to successfully challenge the exclusionary,
monopolizing practices of a monopoly, the alleged conduct must have been
done for anticompetitive purposes—Ilike inhibiting competition—rather than for
commercially meritorious purposes which reflect “a superior product, a well-
run business, or luck.”'#

B. U. K. and European Antitrust Law

Unlike the United States, which passed its first federal antitrust law in the
late nineteenth century, the United Kingdom did not begin developing a
statutory framework for competition law until the mid-twentieth century, with
the enactment of the 1948 Monopolies and Restrictive Practices Act.'* Until
1948, antitrust law in the United Kingdom was based on common law
principles, such as the doctrine of restraint of trade.'* Despite the existence of
these principles, the United Kingdom’s judicial system of antitrust law remained
underdeveloped and underenforced compared to other major jurisdictions, due
in part to the “persistent Victorian commitment to the politics of laissez-faire
when British enterprises enjoyed an international pre-eminence.”'*¢ From the
passage of the first antitrust statute in 1948 until the UK’s accession to the
European Economic Community (“EEC”) in 1973,'*" the United Kingdom
experimented with several statutory and regulatory schemes for the governance
of anti-competitive practices, yet most ultimately proved unsuccessful for
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various reasons.'*® Upon its entry into the EEC, the United Kingdom became
subject to the EEC Articles on competition law, including those covering
restraint of trade and anti-competitive agreements.'* In effect, UK businesses
became subject to “two bodies of law [which] imposed different and potentially
dichotomous regulatory burdens [. . .] in respects of the same practices,” which
ultimately became impracticable.!*® Thus, to “align national competition law as
closely as possible with EC law,” the United Kingdom passed the Competition
Act 1998, which contained two principal prohibitive provisions.!'>! These
provisions proscribe two types of practices: anti-competitive agreements
(Chapter I) and abuse of a dominant position (Chapter II).'>* Although the
circumstances surrounding the creation of the Competition Act 1998 have
changed—the EC officially became the EU in 2009'>* and the United Kingdom
formally withdrew from the EU in 2020—the United Kingdom’s national
statutory framework remains in place and continues to coincide with European
antitrust law; '** indeed, the Chapter I and Chapter II prohibitions of the
Competition Act 1998 have been referred to as the UK equivalents of Article
101 and 102 of the Treaty on the Functioning of the European Union
(“TFEU”).'%* Currently, the Competition Act 1998, along with the Enterprise
Act 2002, provides the framework for and is paramount to antitrust law in the
United Kingdom.'*® For the purposes of comparison with the U.S. Sherman
Antitrust Act, however, the Competition Act 1998 is the most relevant.

Before leaving the EU, the EU Commission and court systems had
jurisdiction over antitrust matters in the UK. Now, however, UK courts and
regulatory authorities—such as the Competition and Markets Authority
(“CMA”)—have sole jurisdictional authority over domestic antitrust actions,
with a few caveats.!”’ For instance, the EU authorities may continue to exercise
jurisdiction over proceedings initiated before the transition period ended, and
UK companies remain subject to EU competition law to the extent that a breach
affects trade with any EU member state.'*® Further, because UK competition
law “developed in tandem” with EU competition law, and therefore “UK
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competition authorities [such as the courts and the CMA] developed
competition law practices in line with EU law and precedent,” the EU case law
and Commission decisions were foundational to the UK’s competition law
system.'® Thus, the UK added section 60A to the Competition Act 1998, which
“requires UK courts and competition authorities to interpret UK competition
law in a manner consistent with Retained EU law,” which includes EU
Commission and European Court of Justice decisions.!® Although section 60A
allows UK authorities to deviate from EU competition law under specified
circumstances, the retained case law carries the same weight as decisions of the
UK Supreme Court and the High Court.'®! Thus, for comparative purposes,
early competition case law and enforcement actions from the EU will be
referenced, in addition to those from the UK.

1. Chapter I: Agreements

Similar to Section 1 of the U.S. Sherman Act, Chapter I of the Competition
Act 1998 deals with the anti-competitive actions of multiple parties, rather than
a single party acting independently. Chapter I prohibits agreements or concerted
practices “which have as their object or effect the prevention, restriction, or
distortion of competition within the United Kingdom” and which may otherwise
“affect trade” within the country.!'®? Unlike the Sherman Act, however, Chapter
I specifically lists certain concerted practices which are prohibited, such as:
price-fixing, production controls or limitations, supply or market sharing,
applying “dissimilar conditions to equivalent transactions with other trading
parties,” and subjecting contracting parties to additional obligations outside the
scope of the contractual subject matter.'®> While many of these practices have
been deemed as violative of the Sherman Act, these determinations have
resulted from U.S. judicial decisions, rather than statutory language.
Additionally, the Competition Act provides exemptions for some agreements
that would otherwise be prohibited by Chapter I if they meet the requirements
of one of the block, retained, or individual exemptions outlined in Chapter 43,
section 9 of the Act.'** In contrast, the various exemptions to the Sherman
Antitrust Act in the U.S. have been created over time by Congress and the
federal courts.'®
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165. See, e.g., Copperweld Corp. v. Indep. Tube Corp., 467 U.S. 752, 769 (1984) (defining
the single entity exemption from Section 1 liability); see also Richard Cordero, Exemption or
Immunity from Federal Antitrust Liability Under McCarran-Ferguson (15 U.S.C. 1011-1013) and



516 INDIANA INT’L & COMP. LAW REVIEW [Vol. 36:495

Generally, agreements that violate Chapter I consist of horizontal
restrictions (such as price-fixing agreements between competitors) or vertical
restrictions (for instance, exclusive supply agreements)!® To determine whether
an agreement violates Chapter I, first, an assessment of the agreement’s effect
or object must be conducted. If an agreement is alleged to have anti-competitive
effects, the relevant competition landscape and market structure must be
examined.'®” On the other hand, if an agreement’s object is allegedly anti-
competitive, the agreement’s contents, goals, and the context of its operation
must be considered before examining potential effects.!®® Additionally, an
analysis of the relevant product and geographic markets is conducted to gain
further insight into the agreement’s effects.'® Finally, an agreement must have
an appreciable effect on both competition and trade in the UK in other words,
there must be “a close nexus between the effect on competition and trade” for
an agreement to be deemed unlawful under Chapter I.'7°

2. Chapter II: Abuse of Dominant Position

Like the U.S. Sherman Act, the UK Competition Act 1998 also contains a
section dedicated to anti-competitive, unilateral conduct in the marketplace.!”
However, while Chapter II of the Competition Act prohibits conduct which
“amounts to the abuse of a dominant position in a market” if it affects trade
within the UK,'7? the unilateral conduct prohibited by Section 2 of the Sherman
Act is defined as the retention of monopoly power and other “attempts to
monopolize.”'” Similarly, unlike the U.S. law, Chapter II lists examples of
conduct which may constitute an abuse of a dominant position, such as imposing
unfair prices, applying dissimilar conditions to equal transactions, and limiting
markets, technical development, or production.'™ However, this list is not
exhaustive. Further, Chapter II, like Chapter I, includes a list of block
exemptions and exclusions, while the Sherman Act does not.!” Overall,
however, Chapter Il is similar to Section 2 of the Sherman Act in that both focus
on entities that engage in monopolistic behavior or otherwise abuse their market

State Action and Noer-Pennington Doctrines for Business of Insurance and Persons Engaged in
It, 116 A.L.R. FED. 163 (1993) (providing a detailed overview of the statutory and caselaw
framework for Sherman Act exemptions).
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power, and the prohibitions apply regardless of whether an entity acts alone or
in conjunction with others.!”

To determine whether a violation of Chapter II has occurred, a three-step
inquiry is required.!”” First, the relevant product and geographic markets must
be defined.!”® Next, an entity’s dominance in the market is assessed by looking
at whether the entity possesses the “‘power to behave independently of
competitive pressures.””'”’ A company may be dominant, for instance, if there
are low constraints on its market power, it holds a large share of the market, and
the market has high entry barriers (for new competitors).'*® However, merely
holding a dominant position in a market is not enough for a company to violate
Chapter II. The dominant entity must abuse its powerful market position, which
may be done by excluding competitors or by imposing unfair prices on
consumers or conditions on contracting parties.'®!

V. APPLICATION AND SOLUTIONS

Given the state of professional men’s soccer in the United States—which is
currently structured as a three-tier pyramid, with only one league, MLS,
sanctioned by USSF for the top tier competition (Division I), and no system of
promotion or relegation to allow teams to gain entry to the top league based on
sporting merit—it seems logical to subject the top league, MLS, and the
domestic governing body, USSF, to antitrust scrutiny. Specifically, there are
three possible antitrust claims against MLS, USSF, or both entities.

The first possible antitrust claim is that MLS and USSF are engaging in
collusive conduct to restrict competition in the U.S. marketplace for top-tier
professional soccer, in violation of Section 1 of the Sherman Act. As stated
previously, USSF is the FIFA national association that acts as the official
governing body of soccer in the U.S. and holds the authority to sanction
professional leagues at various levels of domestic competition.'? Indeed, USSF
has created the American soccer pyramid, which consists of three tiers: Division
I, 11, and III, respectively.'® While USSF has sanctioned multiple leagues for
the lower divisions, since 1996, the organization has only sanctioned one league
for its Division I competition: MLS.'* Additionally, the closed-league structure
of MLS, with no promotion or relegation mechanisms, deprives lower-level
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teams of the opportunity to gain entry into the Division I competition.!'®® Thus,
the restrictions imposed by MLS, coupled with the fact that USSF has only
sanctioned MLS for Division I, open the door to the possibility that MLS and
USSF have an illegal concerted agreement to restrict competition in violation of
Section 1.

However, this argument likely lacks merit for two reasons. First, in antitrust
cases naming USSF as a defendant, courts have focused their discussion and
analysis on MLS, absent any evidence of an agreement between USSF and
MLS.!®¢ Second, the United Soccer League (“USL”), which currently maintains
both Division II and Division III leagues, announced in February 2025 that it
plans to “launch a Division One men’s professional league in 2027-28,”'%7 USL
Premier!®® Given USL’s recent success in attaining USSF Division I sanctioning
for its women’s league, and the existence of its other USSF-sanctioned leagues,
it is unlikely that USSF will deny USL’s new league Division I sanctioning.'®
Thus, because USSF will soon grant another professional men’s league Division
I status, any potential claims regarding USSF’s alleged collusion with MLS to
restrict competition in the Division I market are without merit and will not be
addressed in the following analysis.

Although no viable allegations of anticompetitive behavior may be made
against USSF, the conduct of MLS is still subject to antitrust scrutiny.
Specifically, either: (1) MLS and its clubs have a collusive agreement to restrict
top-tier professional men’s soccer in the U.S., in violation of Section 1 of the
Sherman Act, or (2) MLS has monopolized the top-tier professional men’s
soccer market in the U.S., in violation of Section 2 of the Sherman Act. The next
section will focus on insights from European competition law and the United
Kingdom soccer models, recent cases that have shaped antitrust law in the
context of the U.S. sports industry, and the circumstances in Indianapolis, which
indicate that a successful antitrust case against MLS may be on the horizon.

A. Insights from the United Kingdom and Europe

As discussed earlier, the United Kingdom is home to the world’s most
popular and profitable professional soccer league.!'®® Although the domestic
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leagues in the United Kingdom and across Europe all operate as open systems, !
in 2021, this harmonization was challenged when a group of “elite” European
soccer teams proposed creating a new “European Super League” (“ESL”) for
seasonal competitions. !> This proposal was ultimately abandoned for many
reasons, probably in part due to UEFA's proposed sanctions and the widespread
controversy and backlash the ESL faced.!”® However, when the Super League
plan was first introduced, many legal scholars considered whether the league
would violate European competition law—specifically 101(1) of the TFEU,
which prohibits “all agreements between undertakings . . . and concerted
practices which . . . have as their object or effect the prevention, restriction or
distortion of competition within the internal market” (the equivalent to Chapter
I of the UK Competition Act 1998).!%* Essentially, it was believed that the ESL
(if established) would not survive competition law challenges in Europe because
the league would be “based on agreements between big clubs or at least on
concerted practices of big clubs.”®> As other scholars have framed the antitrust
issues associated with the proposed ESL, forming a breakaway league is not
inherently anti-competitive, but a closed model would be more likely to run
afoul of the law.!

In the U.S., however, closed leagues are the norm in professional sports
competitions. These systems are generally not challenged (except in the context
of professional American soccer), and if they are, they do not face strict antitrust
scrutiny (as illustrated previously). In Europe, however, a closed soccer league
would almost certainly face competition law challenges.'”” One reason for this
discrepancy could be attributed to the specific language in the relevant
competition (and antitrust) statutes. For instance, European (and UK)
competition law generally covers sports leagues because Article 101 TFEU
explicitly covers decisions by both undertakings and associations of
undertakings.!”® And, even though such sports leagues “may be viewed as single
economic entities for some purposes, the decisions of the sporting leagues are
therefore nevertheless subject to antitrust scrutiny.”!”

Overall, the European Courts’ treatment of sports leagues, competitions,
organizations, and governing bodies in relation to the relevant competition law
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is at odds with the approach of U.S. courts. While the antitrust analyses used by
U.S. courts focus more on economics and on whether allegedly anti-competitive
behaviors or restrictions unreasonably affect relevant markets, European courts
take a different approach that is arguably less lenient. For example, the Court of
Justice has ruled that restrictions imposed by professional sports governing
bodies (such as UEFA) are subject to Articles 101 and 102 of the TFEU. Such
organizations may only escape the competition prohibitions if the restrictions
“are inherent in the pursuit of legitimate objectives of general interest and are
proportionate to them.”?* Examples of objectives which may be considered
“legitimate” include “the integrity of sport, the protection of health and safety,
the organization and proper conduct of competitive sport [. . .], [and] solidarity
between participants and the protection of the volunteer model of a sport.”?!
Yet the open-league structure of sports, like professional soccer, in European
countries may contribute to the different approach taken by European
competition authorities and courts.

Additionally, although sports leagues may be subject to antitrust scrutiny
under the EU and UK competition laws, such scrutiny is seldom applied. Unlike
in the U.S., where the main entities subject to antitrust challenges are sports
leagues, in Europe, the entities facing the most antitrust scrutiny are sports
governing bodies, such as UEFA (in the U.S., this would be USSF).?*? Thus,
because sports governing bodies are generally responsible for the development
of a sport in a country (including youth, amateur, and professional levels), the
goals and objectives of such organizations are fundamentally different than
those of sports leagues, which are primarily focused on the economic benefits
they can receive from selling their product (whether it is selling tickets to games,
broadcasting rights, or merchandise).?* Due to the inherent differences between
the regulation of and application of antitrust laws to professional sports entities
in Europe and the U.S., and the lack of evidence or other basis to support an
antitrust action against the U.S. sports governing body (USSF), it seems unlikely
that European or United Kingdom competition law can provide any solutions to
the U.S. professional soccer dilemma.

B. U.S. Antitrust Law and the Sports Industry: The Single Entity Defense

Although professional sports leagues, in general, fall under the purview of
the Sherman Act “because they affect interstate commerce and are therefore
capable of affecting competition by behaving like a cartel or a monopoly,” many
actors are able to circumvent antitrust challenges due to the unique nature of the

200. Id.

201. Id.

202. Farzin, supra note 81, at 75-76.

203. Id. at 77-78; BOILLAT & POLI, supra note 25, at 9-16 (discussing the structures of and
relationships between domestic football (soccer) competitions, leagues, and national governing
bodies).



2026] HEALTHCARE ON THE SCALE 521

professional sports industry.?** For instance, professional sports leagues often
argue that at least some degree of economic cooperation between teams within
the league is necessary to maintain “athletically balanced competition,” which
is a main component of the product (sports entertainment) sold to their
consumers (sports fans).?®® A prevalent and successful defense used by U.S.
sports organizations to ward off antitrust allegations is the single entity
argument, which arises from a non-sports case, Copperweld Corporation v.
Independence Tube Corporation.*®® Prior to Copperweld, however, sports
entities that attempted to claim exemptions from antitrust violations by arguing
the single entity defense were not always released from liability.?"’

For instance, in 1982, the North American Soccer League (“NASL”)
brought a suit against the National Football League (“NFL”) for alleged
violations of antitrust laws. The NFL’s member football clubs had agreed to
prohibit “making or retaining any capital investment” in other professional
sports leagues’ members, including the NASL.?® Although the Court of
Appeals for the Second Circuit acknowledged that the teams in the NFL needed
to cooperate with one another because their economic success, strength,
stability, and “quality of sports competition” were interdependent, the court
refused to accept the NFL’s contention that its status as a “single economic
entity” insulated it from the Sherman Act’s prohibitions on anticompetitive
agreements.?” Thus, after conducting a rule of reason analysis, the court
determined that the agreement between the NFL’s members violated Section 1
of the Sherman Act and directed the district court to impose a permanent
injunction prohibiting the ban.?'°

However, two years later, the Supreme Court decided Copperweld and
essentially endorsed the single entity argument as a viable defense against
antitrust claims. In Copperweld, the Court concluded that the conduct of a parent
and wholly owned subsidiary was exempt from the Sherman Act’s Section 1
prohibitions on concerted actions in restraint of trade because it characterized a
parent and its subsidiary as a “single firm” rather than “two independent firms
acting in concert.”"' Since Copperweld, the single entity defense has become a
prominent mechanism for entities like sports leagues to shield themselves from
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anti-competitive conspiracy allegations.?!? This defense is especially relevant in
assessing potential antitrust claims against MLS because, according to some,
the league was “designed to conform to the single entity exception to Section 1
of the Sherman Act.”*'3 As explained previously, MLS is structured so that the
league itself owns all member soccer clubs, which are then operated by investor-
operators who invest in the league.?' If, in fact, the league’s investor-operator
structure was chosen specifically to circumvent antitrust scrutiny, it has
succeeded. Indeed, the first antitrust lawsuit against MLS, Fraser v. Major
League Soccer, LLC., was brought in the U.S. District Court for the District of
Massachusetts in 2000.%!3

In Fraser I, the plaintiffs—representatives of a certified class of
professional soccer players who competed on MLS teams—sued MLS, USSF,
and several MLS investor-operators for alleged violations of Sections 1 and 2
of the Sherman Act.?'® The plaintiffs claimed that the defendants had violated
antitrust law by limiting competition for player services by “contracting for
player services centrally through MLS” rather than through individual MLS
teams and imposing player transfer fees, which restricted players’ relocation
opportunities.?'” Additionally, the plaintiffs claimed that MLS, USSF, and the
named investor-operators were jointly exercising monopoly power in violation
of Section 2 of the Sherman Act.?'®* However, the District Court rejected these
arguments because it determined that MLS's corporate structure was akin to the
single economic entity described in Copperweld; therefore, as a single entity,
MLS’s policies could not, “as a matter of law,” violate Section 1 of the Sherman
Act.??

Two years later, in Fraser II, the plaintiffs appealed the District Court’s
decision to the Court of Appeals for the First Circuit, which rejected the District
Court’s oversimplified characterization of MLS as a pure single entity business
arrangement like the one at issue in Copperweld.**® Instead, the First Circuit
described MLS as “a hybrid arrangement, somewhere between a single
company (with or without wholly owned subsidiaries) and a cooperative

212. See Ewing, supra note 207.

213. Farzin, supra note 81, at 88; see also Bryan A. Green, Can Major League Soccer Survive
Another Antitrust Challenge? Emerging Threats to its Single Entity Treatment, 4 INT’L SPORTS L.
REv. 79, 81-83 (2009) (discussing the history of Major League Soccer and league structure).

214. Krasny, supra note 83.

215. Fraser v. Major League Soccer, L.L.C., 97 F.Supp.2d 130 (D. Mass. 2000) [hereinafter
“Fraser I’].

216. 1d. at 131.

217. 1d.

218. However, the District Court did not address the alleged Section 2 violation because it
was not at issue on plaintiffs’ motion for summary judgment. The plaintiffs also alleged violations
of § 7 of the Clayton Antitrust Act, 15 U.S.C. § 18, but for the purposes of this note, these claims
and the court’s ruling on these issues were omitted from this discussion. See id.

219. Id. at 134.

220. Fraser v. Major League Soccer, L.L.C., 284 F.3d 47, 57 (1st Cir. 2002) [hereinafter
“Fraser II"].



2026] HEALTHCARE ON THE SCALE 523

arrangement between existing competitors.”?*! Ultimately, the court declined to
definitively resolve the single entity question, refusing to extend Copperweld to
grant categorical single entity protection to sports organizations or to
characterize MLS itself as a single entity.??? Further, the court stated that even
if Section 1 of the Sherman Act applied to the case at hand, MLS could not “be
condemned by per se rules” and the venture presented ““at best a debatable case
under the rule of reason,” especially because the jury rejected “plaintiffs’ own
market definition” (which was either the United States or Division I).??
Consequently, according to the court, the jury’s rejection of the relevant market
“doom[ed]” the monopolization claims under Section 2 of the Sherman Act
because this is one of the requisite elements in establishing a Section 2
violation.?** Thus, the First Circuit affirmed the District Court’s judgment in
favor of MLS, USSF, and the investor-operators.?*> Although the First Circuit
did not directly endorse MLS’s status as a single entity, it did not reject that
characterization either; thus, MLS has continued to operate under the protection
of the single entity defense, which may help explain why its “‘cartel-like’
structure™ has rarely been challenged in court since Fraser I1.*° However, there
may be hope for those who still wish to subject MLS and USSF to the
competition protections afforded by the Sherman Act. In the last fifteen years,
the sports industry has continued to face antitrust litigation. And while not every
plaintiff who challenges a sports conglomerate succeeds, each antitrust case
provides an opportunity to strategize.

C. Building an Antitrust Strategy
1. Challenging the Single Entity Exemption for MLS

In 2010, the Supreme Court decided Am. Needle, Inc. v. National Football
League, a case that weakened the single entity defense for sports organizations
hoping to avoid antitrust liability.??” The suit arose from a decision by the NFL
and its 32 professional football teams to form an entity known as the National
Football League Properties (“NFLP”), which would be responsible for the NFL
and its teams’ intellectual property and for the development and licensing of that
property. The NFLP had granted nonexclusive licenses to several vendors,
including American Needle, to create and sell NFL team apparel.?® However,
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shortly thereafter, NFLP gave Reebok International an exclusive license to
create and sell certain trademarked apparel, and the NFLP did not renew its
license to American Needle. As a result, American Needle sued for violations
of Section 1 of the Sherman Act, but the NFL claimed it was exempt from the
statute’s provisions because it was a single entity.?*’

The Court, however, reaffirmed the principle articulated in Copperweld,
emphasizing that “‘substance, not form, should determine whether a[n] entity is
capable of conspiring under §1.”2° Therefore, “[t]he key [to evaluating Section
1 claims] is whether the alleged ‘contract, combination . . . , or conspiracy’ is
concerted action—that is, whether it joins together separate decisionmakers” or
instead involves ‘“‘separate economic actors pursuing separate economic
interests.””?! Thus, the Court explained that the structure of multiple legally
distinct entitiecs—whether organized separately or as a joint venture, as a single
entity, or under a unified body—is not determinative in deciding whether parties
are capable of or have in fact violated Section 1 of the Sherman Act.?*? As a
result, the Court rejected the NFLP’s single entity defense, reasoning that “[t]he
NFL teams do not possess either the unitary decision making quality or the
single aggregation of economic power characteristic of independent action.”*%
Thus, the NFLP’s alleged concerted action remained subject to antitrust scrutiny
under Section 1 because a single entity structure does not shield an organization
from such analysis.?**

Because the Supreme Court has refused to recognize the single entity
defense as a blanket exemption from potential antitrust liability under Section
1, and because the economic structure of MLS clubs has changed since Fraser
I and Fraser Il were decided, new challenges to the anticompetitive conduct of
MLS should, at a minimum, proceed past the single entity exemption and
subject the league’s conduct to a rule of reason analysis. First, the single entity
defense is premised on the notion that a parent and its wholly owned subsidiaries
share a “complete unity of [economic] interest.”** In American Needle, the
Court reasoned that the teams within the NFL did not share the same economic
interests, because the teams “compete with one another, not only on the playing
field, but to attract fans, for gate receipts, and for contracts with managerial and
playing personnel.”?*¢ Similarly, although the soccer clubs within MLS
contribute some of their individually-acquired revenue to the league itself, 70%
of the revenue earned by individual teams—from ticket sales, parking and
stadium fees, local broadcasts and sponsors, and stadium merchandise sales, for
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instance—is retained by the clubs themselves.”’ Further, after Fraser Il was
decided, the league implemented the “Designated Player Rule,” which allows
individual clubs to acquire (up to) three players on their teams “whose total
compensation and acquisition costs exceed the Maximum Salary Budget
Charge, with the clubs bearing financial responsibility.”**® Thus, these changes
show that individual MLS clubs have been given greater economic latitude in
spending and earning, allowing for greater competition between clubs.

As a result, individual MLS clubs have greater incentives to compete for
better players and more fan engagement to achieve greater economic success,
which ultimately deconstructs the economic unity and interests of the teams
within the league itself. Therefore, in light of American Needle and these
increasingly divergent economic interests between teams, the single entity
defense should not shield MLS from Section 1 liability.

2. NASL’s Antitrust Lawsuit Against MLS and USSF

However, more than twenty years after Fraser II, it appears that parties
attempting to assert antitrust claims against MLS and USSF are still struggling
to define the relevant market or provide direct evidence of a conspiracy, and
therefore are failing to prove violations of Section 1 or 2 of the Sherman
Antitrust Act.?*° Indeed, in the most recently decided antitrust action against
MLS and USSF, the North American Soccer League (“NASL”)—a former
USSF-sanctioned, Division II professional men’s league—alleged that the
entities conspired to grant and maintain for USL a monopoly in the relevant
market (Division II professional soccer) and that MLS possessed monopoly
power in the relevant market (Division I professional soccer) in the U.S. and
Canada.** In addition to the Section 2 claims, the NASL alleged that MLS and
USSF violated Section 1 of the Sherman Act by conspiring “to exclude NASL
and others from competing against MLS in the market for top-tier men’s
professional soccer leagues in the U.S. and Canada.”*!

Unfortunately, in February 2025, the jury returned a verdict in favor of MLS
and USSF, “ultimately finding that NASL was unable to prove substantial harm
in the relevant markets that would be foundational to its claims of
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conspiracy.”?* According to the jury verdict form, it appears that NASL failed
to prove the existence of the relevant antitrust markets, which NASL had
defined as Division 1 and Division II sanctions for men’s professional soccer
leagues in the U.S. and Canada.?** NASL plans to appeal the decision, but until
then, the jury’s verdict regarding NASL’s failure to define the relevant markets
must be highly regarded, especially because a jury twenty years earlier—in
Fraser [—also indicated that the plaintiffs failed to prove the existence of the
proposed relevant market.?** Additional inquiry into these failed attempts to
convince juries of the relevant markets affected by the alleged anti-competitive
conduct is imperative if future plaintiffs hope to bring a successful antitrust
action against MLS or USSF.

D. Challenging the Cartel (The Solution)

Although European and United Kingdom competition law offers little to no
solutions to the antitrust problems associated with the U.S. professional soccer
system, the popularity, prestige, and economic success of the European and
English soccer pyramids should serve as role models for MLS and USSF. An
open-league format, with promotion and relegation mechanisms, is ideal for
professional soccer pyramids for several reasons. Because the threat of
relegation and the potential benefits associated with promotion serve as strong
incentives for clubs to invest in the development of player talent and the
competitive strength of their teams, “the overall quality of play will be higher
in an open league than in a closed league resulting in more competitive games
and higher fan utility.”**> The integrity of the sport is increased by a system that
rewards teams and players based on sporting merit rather than a system that
rewards entry to the top-tier based on maximizing profit.

Expenditures on players and team development are higher in open leagues
than in closed leagues because this spending serves as an investment in the
quality of the sport and is likely to yield greater economic benefits in the long
run, as higher-quality competitions will attract more fans and engagement in the
U.S. soccer market. Indeed, teams in the MLS “will always be weaker than
teams from the top leagues in Europe because the MLS is a closed league.”?4
Furthermore, MLS and its investor-operators currently lack any incentive to
invest in competitive quality and on-field performances, because teams do not
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fear relegation; in a closed system like MLS, once a team is granted entry to the
league, it is (essentially) guaranteed to retain its position and status as a Division
I team.?*” Thus, if MLS or USSF hope to compete at the same high level of play
as European leagues, these entities need to ensure that teams are incentivized to
develop their players' skills and enhance their prestige. Further, open systems
may benefit small market teams because they provide an opportunity for free
entry into the top leagues based on talent, skill, and success on the field, rather
than on which market or investor is willing to pay the highest expansion fee to
gain entry to MLS. For small market teams that earn entry into a top-tier league
through promotion, attendance to their games is likely to increase, which would
generate more revenue for communities at a financial disadvantage. This has
been illustrated in the English pyramid system; on average, “promotion into the
Premier League is accompanied by an increase in attendance of 6,000 people
per game.”**® Overall, an open system in the United States would create higher-
quality soccer teams, leading to greater fan engagement and contributing to the
sport's development in the country.

Given the benefits of implementing an open system with promotion and
relegation mechanisms, it would be advantageous for USSF and MLS to
abandon the closed model. Furthermore, if USSF or MLS were to voluntarily
implement promotion and relegation between the professional soccer divisions,
it could avoid future antitrust challenges. Because MLS has historically been
the only league sanctioned by the USSF to operate in the top-tier of the U.S.
professional soccer pyramid, and because it continues to control access to its
Division I competition through expansion fees and discretionary selection, it
essentially holds a monopoly over the top level of professional men’s soccer in
the country. Additionally, because MLS requires teams hoping to gain entry into
the league to pay millions of dollars to “earn” an expansion deal, and the MLS
ultimately decides which teams (who pay the expansion fee) it wants to join
MLS based on factors unrelated to sporting merit, such arbitrary and expensive
barriers to entry make the league susceptible to further antitrust liability.>*

Furthermore, because the USSF has either been complicit in MLS’s
exclusive endeavors or has actively facilitated and maintained MLS’s monopoly
over the top-tier professional soccer market in the U.S., it, too, may be
vulnerable to future antitrust challenges from competitors it has restricted or
excluded. However, due to MLS’s and USSF’s past ability to ward off the
antitrust claims brought against them in lawsuits, and the economic advantages
that the MLS investor-operators receive from dominating the professional
soccer market, it seems unlikely that either entity will voluntarily amend the
closed system and face competition from potentially higher-quality teams and
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leagues. Moreover, if USSF ultimately sanctions USL’s proposed Division I
league, USL Premier, a successful antitrust challenge to USSF’s conduct may
become even less likely.?? Antitrust claims against MLS, however, retain merit
regardless of USL’s plans to launch USL Premier. Even if USL successfully
launches a USSF-sanctioned Division [ league within an open pyramid
structure, MLS will still operate as an exclusionary, closed system, and its
longstanding dominance of the Division I tier would continue to create
significant barriers for qualified teams seeking entry into the top level of
professional soccer. Thus, it may ultimately be necessary for such teams to bring
antitrust claims against MLS because its entrenched dominance in the U.S. top-
tier professional soccer market may prevent USL from meaningfully competing
in the Division [ market.

Arguably, Indy Eleven is the best-suited plaintiff for a successful challenge
against the anticompetitive behavior of MLS and USSF. As a club that competes
in the division directly below MLS, has repeatedly sought entry to MLS but
been denied, and recently defeated an MLS team while placing fourth in the
2024 U.S. Open Cup,”' Indy Eleven is an ideal plaintiff to raise claims against
MLS and USSF for violations of Sections 1 and 2 of the Sherman Antitrust Act.
First, American Needle opened the door for self-proclaimed single entities, such
as MLS, to face antitrust scrutiny (such as a rule-of-reason analysis or at least a
market analysis) rather than immediately avoid it by claiming a structural
defense. Thus, Indy Eleven could conceivably argue that the investor-operators
of MLS have agreed to “consolidate their economic interests into one body,
despite actually holding separate economic interests,” which has resulted in “a
deprivation of independent centers of decision-making in the relevant
marketplace” and therefore, contend that the court is compelled to engage in, at
a minimum, a rule of reason analysis under Section 1.%*?

Further, because MLS repeatedly denied Indy Eleven access to the Division
I market (via an expansion package to join the MLS), and now MLS has engaged
in agreements or has otherwise conspired with Indianapolis officials to
implement its own team in Indianapolis, Indy Eleven may have another option
for a legal claim; the team may be able to show that MLS has attempted to, or
is in the process of, monopolizing the professional soccer market in
Indianapolis. By bringing a suit against MLS and USSF for violations of the
Sherman Act, Indy Eleven could receive various types of relief or remedies. The
preferred form of relief would be an injunction preventing MLS from
monopolizing the Indianapolis professional soccer market. This would provide
the most direct relief to Indy Eleven and may be the most realistic remedy the
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club could receive. On the other hand, a court may issue an injunction requiring
MLS, USSF, or both to amend their procedures, rules, and standards for clubs
seeking to advance to higher divisions. While it is unclear whether a court could
force MLS or USSF to implement promotion or relegation as a remedy, the
closed model of professional soccer in the U.S. is impeding the sport’s
development, harming lower-level teams and leagues—including Indy
Eleven—and overlooking fan welfare. By bringing a legal challenge against
MLS and USSF, Indy Eleven will not only solve its own dilemma but also work
to improve the integrity of soccer in the U.S.

VI. CONCLUSION

Indianapolis’s soccer dilemma is not an anomaly. It is a symptom of a
deeper structural failure in the governance of professional soccer (and
professional sports generally) in the United States. By organizing soccer around
a closed, franchise-based model that conditions entry to the top tier on wealth
rather than merit, MLS has insulated itself from competitive pressures, distorted
the incentives of clubs and investors, and foreclosed the very pathways that
make soccer the world’s most dynamic and credible sporting system elsewhere.
The result is a pyramid in name only—one that preserves hierarchy without
permitting movement, and stability without accountability.

This Note has argued that the current structure of U.S. professional soccer
is not merely undesirable but also legally vulnerable. Although past antitrust
challenges against MLS and USSF have failed, largely because of difficulties
defining relevant markets and the historical shelter provided by the single entity
legal defense, doctrinal developments since Fraser I and II, especially the
Supreme Court’s decision in American Needle, have substantially weakened
MLS’s ability to avoid meaningful scrutiny under the Sherman Act. At the same
time, MLS’s evolving economic structure—one in which clubs retain
substantial independent revenue streams and compete aggressively for talent,
fans, and local market dominance—undercuts the premise that the league and
its teams still share a complete unity of economic interests. Indy Eleven stands
at the center of this conflict. It is a club with proven competitive success,
demonstrated fan support, and a tangible record of outperforming MLS teams
on the field, yet it remains permanently locked out of the top tier because it
cannot, or will not, purchase its way in. If MLS is permitted to deny access to
the Division I market while simultaneously inserting its own team into
Indianapolis, the league’s conduct begins to resemble not merely a closed
system, but an exclusionary one that risks crossing the line from business model
to unlawful monopolization.

To be sure, antitrust law does not guarantee promotion and relegation, nor
does it mandate any particular league structure. But it does prohibit the use of
market power to exclude competitors, entrench dominance, and foreclose
competition without legitimate justification. At a minimum, it demands that
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MLS’s practices be subjected to serious rule-of-reason scrutiny rather than to
structural immunity under the single entity defense. More broadly, the case for
reform extends beyond litigation. An open system that rewards sporting merit,
incentivizes investment in quality teams and players, and preserves the integrity
of competition would better serve fans, players, clubs, and the long-term
development of the sport in the United States. It would also align American
soccer with the global norms that have made the game the world’s most popular
sport.

If MLS and USSF will not move voluntarily toward a more open and
competitive system, pressure will come from elsewhere—from courts, from
competitors, like USL, and from markets that increasingly recognize the costs
of artificial closure. Therefore, the crux of Indy Eleven’s fight extends beyond
just one city or one club. Ultimately, it is about whether American soccer will
continue to be governed as a protected cartel or finally be allowed to become
what the sport has long been elsewhere: a competition where success is earned
on the field rather than purchased in an executive suite.



