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When we discuss merit selection, we are, in truth, discussing the very
definition of judicial independence and how it can be accomplished in an age that
our Founding Fathers could not have possibly envisioned. In 1780, nearly a
decade before the United States Constitution was ratified, the Commonwealth of
Massachusetts adopted a constitution of its own, which in large part was drafted
by John Adams.' It says:

It is essential to the preservation of the rights of every individual, his
life, liberty, property, and character, that there be an impartial
interpretation of the laws and administration of justice. It is the right of
every citizen to be tried by judges as free, impartial, and independent as
the lot of humanity will admit.?

Those are more than just words; they are enduring principles that should
guide us, even today. As we consider our extraordinary and unique history, we
know that those principles have faced, and will continue to face, challenges that
threaten a fair legal process. As we all know, the drafters of the Constitution
specifically separated our government into three, co-equal branches to prevent
the excessive accumulation of power by the legislative, executive, or judicial
branches.’

Alexander Hamilton understood the inherent challenge for our courts in this
organization of government. In Federalist Paper No. 78, Hamilton wrote that the
judiciary “is in continual jeopardy of being overpowered, awed, or influenced by
its co-ordinate branches.”

“Judicial independence is critical to sustaining our democratic form of
government, established by the U.S. Constitution™ and state constitutions.
“Judges must have the ability to make decisions to protect and enforce the rights
of the [P]eople—including the rights of the minority against the tyranny of the
majority.” Without those rights, as defended by our courts, authorities could
kick down a door whenever they choose, record conversations on phones and
computers at a whim, or prevent peaceful political demonstrations. When a
judge makes a decision, it should be made without fear of intimidation or
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retaliation.” It should be respected and enforced by the legislative and executive
branches.® In return for its confidence, the public expects that the judiciary will
not be unduly swayed by outside influence.” This is personal for me. I litigate
and try cases for clients. [ want a judge who will make decisions in each case
based on the proven facts and the applicable law. The judge hearing my
case—indeed hearing every case—should be guided by these principles.

As important as an independent judiciary is to the rule of law and our
constitutional republic, public trust and confidence are equally so.' Without
them, democratic institutions would become increasingly non-functional and
potentially irrelevant.!" We know that some Americans have lost faith that our
system is just and fair.'”” They have the perception that certain judges are
controlled by special interests, the wealthy, and the powerful."> Some Americans
believe that judges are unconcerned about the rights of racial, ethnic, and
political minorities.'* Alternatively, people believe that our courts are too
tolerant of those of a different color or creed."

Some candidates in this campaign season are taking advantage of this lack
of public trust to advance their own political agendas.'® Abolish courts, ignore
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rulings, impeach judges—these are just a few of the ideas the nominees for
president have suggested to win over voters during this primary season.'” Judges
are largely unresponsive to candidate claims that our courts are “grotesquely
dictatorial,”"® or when the candidate says he would consider dispatching U.S.
Marshals to round up judges to testify before Congress."’

“The judiciary is not a powerful interest group. Courts cannot raise money
or marshal voters. Our courts are easy targets because judges do not respond to
these attacks. Nor should they.”*® As you all may know, this is not the first time
the judiciary has faced these kinds of attacks. At the turn of the nineteenth
century, Jeffersonian Republicans tried to impeach Supreme Court Justice
Samuel Chase because they disagreed with his decisions.?' Thirty years later,
Jacksonian Democrats sought “to control and, in some cases, defy state and
federal courts.” Even later in history, President Roosevelt made a public
warning that he was willing and able to pack the Supreme Court if he continued
to receive resistence to his policy agenda from the Court.”® Then, there were the
threats to remove justices or ignore rulings from the Warren Court, often
accompanied by threats of violence,”* and let’s not forget the wave of virulent
criticism against judges accused of “judicial activism” just fifteen years ago.”

With that historical perspective in mind, one could argue that our courts will
be at risk time and time again depending on the political winds in state and
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federal governments. The American Bar Association’s goal—and that of
everyone who believes in America’s exceptional, constitutional design for its
Government—is to preserve our Founding Fathers’ vision of the judiciary as the
third, non-political branch and the one safe haven Americans have to resolve a
dispute: our courts.”® As Justice Sandra Day O’Connor said so eloquently, “In
our system, the judiciary, unlike the legislative and the executive branches, is
supposed to answer only to the law and the Constitution. Courts are supposed
to be the one safe place where every citizen can receive a fair hearing.”’ Courts
are supposed to be the one safe place, and yet we are increasingly seeing judicial
elections that are focused on specific issues, ranging from abortion to product
liability or school funding.”®

The message to the electorate is sometimes this simple: pick me, and I will
make rulings that reflect your views regardless of the facts of the case. That
message is antithetical to the principles of judicial independence, impartiality,
and the rule of law. Then there are the issues that arise once a judge is elected.
In Caperton v. A.T. Massey Coal Co.,” a 2009 Supreme Court case, the Court
dealt with the issue of judicial recusal and campaign finance.”® It dramatically
demonstrated how litigants question whether they will receive impartial
treatment when a judge hearing the case has received campaign contributions
from the opposing party or its counsel.’’ The amount involved in Caperton was
extraordinary, but even much smaller contributions can make an opposing party
in a case understandably lose confidence and trust in the justice system and give
rise to a perception of dependence.’> Yet, a judge running for election or re-
election will naturally turn to the legal community for support.

The ABA has guidelines for the recusal of judges and a policy for merit
selection.”” Although these are two different issues, they are linked: these
policies limit the impact, and perceived impact, of political contributions on the
outcome of cases.”* Image has much to do with how the public respects our
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courts.” That is partially why we expect judges to uphold the highest ethical
standards. For many years, the ABA has supported merit selection of judges and
encouraged the use of commissions to evaluate credentials and professional
qualifications of prospective appointees.*°

There are three important reasons for this policy, “First, the administration
of justice should not turn on the outcome of [a] popularity contest[.]”*’ Second,
the “appointment reduces the corrosive influence of money . . . by sparing
candidates the need to solicit contributions from individuals and organizations
with an interest in the cases the candidates will decide as judges.”® And third,
the rising cost of these campaigns could discourage qualified candidates from
running at all, especially as it relates to a diverse bench.”” While the ABA
prefers that judges not stand for election at all, we respect that individual states
value citizen participation in making decisions about the judiciary.*

Judges should be free from improper political influence, but they also should
be accountable to the public for fairly and responsibly fulfilling their
responsibilities.*’ That is why the ABA also prefers retention elections over
contested partisan races when states choose to retain elective systems.”” In
keeping with the ABA’s goals of improving our profession, eliminating bias, and
advancing the rule of law, in 2000, the House of Delegates approved a set of
model standards for the selection of state judges,” and in 2003, the House
approved a clearly enunciated set of principles to “ensure judicial independence,
accountability and efficiency.”*

The standards and principles were conceived with the input of ABA
members, bar associations, judges, and other interested organizations and are
intended to help guide states as they consider a transition toward a merit
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system.* The standards, which recognize that the American public is the most
important constituency and consumer of the judicial system,*® “address two main
questions: what are the qualifications needed for a state judge and what is the
best method to assess those qualifications[?]”*” These standards find common
ground between the ABA’s long-standing preference for merit selection and the
appointive and elective processes in many states, but clearly this is an ongoing
debate. For example, the Arkansas Bar Association created a task force to study
reform of the judicial election process.** Pennsylvania also is considering
whether to switch to a merit selection system.*” Additionally, a proposal to give
the Florida governor more say over judicial nominations died during the 2012
legislative session.>

“No one claims that judges [and the selection systems we have in place] are
infallible. . . . [A]ppellate courts within the judiciary, and a [process] of checks
and balances . . . among the branches” exist, in part, for this reason.”’ Further,
“[w]e can, and should, pursue a thoughtful conversation about how to further
improve and strengthen our judicial system,” and we can do it “without
denigrating individual judges,” courts, or their decisions.” To paraphrase former
California Supreme Court Justice Joseph Grodin: we do not want, and we cannot
allow, judges to be seen as simply legislators in robes.™

While we will learn much from this Symposium about the current challenges
facing the judicial selection process and strategies for its future, we must also
address the underlying reality that there “is a pervasive lack of civics awareness
in this country, going back at least two generations. . . . [W]orse [yet], the next
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generation of voters may know even less about what our courts do and why they
are so essential in protecting fundamental rights and liberties [for] our citizens.”*
Such ignorance could have a much more damaging and lasting impact on the
future of our judiciary and its selection processes.

“Right now, civics is one of the lowest priorities in” our nation’s schools.>®
The No Child Left Behind Act of 2001 mandates that schools “test students on
reading and math knowledge.”*® The law

ties test scores to federal education dollars. If it is tested, as is the case
with reading and math, it is taught—to the detriment of other subjects,
such as civics. It is a sad commentary about our country that the federal
government—of the people, by the people—has put civics on the
endangered species list.”’

In 2011, the Fordham Institute released a report card on state standards for
the teaching of history.”® Twenty-eight states scored “D’s” or below on that
report card.”” Around the same time, Newsweek polled Americans using the U.S.
citizenship test.

Almost forty percent of Americans failed the test[,] and . . . Americans
did very poorly on the questions related to law and our legal system.
Two-thirds, for example, did not know that the Constitution is the
supreme law of the land. The fact is, the next generation of voters is
more likely to know the [first and last] names of the three judges on [the
television show] American Idol than know [the names of] three Supreme
Court justices. A large percentage polled cannot name the Chief Justice
of the United States.*
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An electorate ignorant about its own history and unaware of the historical
struggle for freedom in this country has little interest in defending the institution
that protects that freedom—our courts, one of the three co-equal branches of
government.

The ABA urges every lawyer to participate in volunteer programs that teach
our children about our national character.” Thanks to the work of the ABA
Commission on Civic Education in the Nation’s Schools, teachers and lawyers
have resources, including a dynamic “Civics and Law Academy” curriculum, to
help them make meaningful connections with students.®” As a nation, we need
our schools to educate the next generation of voters about the history we share.
Our democracy and the rule of law will thrive with the informed leadership of
future generations. As officers of the Court, it is our responsibility and our duty
to uphold these principles.

The drafters of our Constitution were defined by the monuments they built.
Will we be defined by the ones we destroy? Let’s stand up for one of our most
precious monuments—our judiciary—as a place of integrity and independence.
Our liberty depends on it.
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