Indiana Law Review

Volume 51 2018 Number 3

NOTES

PEER REVIEW: EXPANDING PROCEDURAL DUE PROCESS TO
REQUIRE STUDENTS AS MEMBERS OF UNIVERSITY SEXUAL
MISCONDUCT HEARING BOARDS

MICHAEL HEAVILON®

INTRODUCTION

Peter Lake once remarked, “From a safety point of view, the business of
higher education is more challenging than running a theme park, cruise ship,
casino, or even an assisted living facility.”' Schools face many risk management
problems often reported on by the media, including criminal attacks, student
injuries, Greek life incidents, and alcohol problems.” This media coverage can
lead to negative exposure that can ultimately affect the school’s retention rates,
its academic success, and perhaps most importantly, its reputation.’ One of the
greatest issues for many colleges is campus rape and sexual assault and the
negative publicity it brings.*

In 2007, the U.S. Department of Justice reported that one in five women will
experience sexual assault over the course of their college careers.” While some
refute the study as simplistic and the number as inaccurate,’ the issue still remains
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at the forefront for universities that want to maintain a safe environment for
students.” In an effort to combat campus rape and sexual assault, the Office for
Civil Rights in the Department of Education, the lead agency for enforcing Title
IX,? issued a “Dear Colleague” letter informing schools of issues they need to
address in order to comply with Title IX.’ Citing sexual harassment and violence
as a form of discrimination disrupting the educational environment,'’ the letter
informs schools that the Department of Education may withdraw a school’s
federal funding for failing to comply with the enumerated requirements.'' Four
years later, the Department of Education issued another “Dear Colleague” letter,
this time requiring schools to hire a Title IX Coordinator to hear complaints
related to the law and carry out the necessary procedures to enforce the law, even
if the complaint was not directly sent to the Coordinator.'” This created a “Sex
Bureaucracy,” which turned college administrators into federal bureaucrats
responsible for defining healthy sex and disciplining deviations from those
supposed norms."

Many have criticized the Department of Education’s mandates, claiming that
the new directives have created a “presumption of guilt” against those accused."
Some critics even propose that the heightened awareness of statistics consistently
published by the Department of Education pushes schools to find cases against
the accused.” Schools have a vested interest in their reputation and can face
criticism if the public perceives that they have reached an incorrect result in
sexual assault cases.'® This came to light when a writer for Rolling Stone
published a story based on a University of Virginia student’s claim that she was
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gang raped by a group of fraternity members.'” The story, titled “A Rape on
Campus,” gained national attention and led to public outcry against the University
of Virginia for the way it handled complaints by students.'® The school almost
immediately released a statement condemning the acts and suspending all
fraternities and associated parties.” However, the allegations turned out to be
false.”” More research revealed that Rolling Stone published the story without
ensuring the validity of the claims.”'

Unfortunately, stories like the University of Virginia case have become more
common as the changes made to school disciplinary procedures following the
“Dear Colleague” letters have led to a growing number of contested rulings of
school sexual misconduct in the past five years.”” Still, others claim that the
Department of Education’s collection of campus crime data encourages schools
to not address sexual assault cases to keep the number of reported cases low.”
The existing government-imposed system results in second-class justice that fails
the accused, sexual assault victims, and institutions of higher education.” Clearly,
a change is needed to address the faults of the current system.

The Office for Civil Rights in the Department of Education addressed this
issue by repealing the 2011 “Dear Colleague” letter on September 22,2017.%° The
2017 “Dear Colleague” letter described the results of the prior guidance
documents as leading to the deprivation of rights as those accused were denied
fair process while victims were denied an adequate resolution of their
complaints.”® In addition to withdrawing the 2011 “Dear Colleague” letter, the
2017 letter declares an intention to develop a new approach that seeks to meet the
needs of all students affected by university disciplinary proceedings.”’
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In order to further the interests of equality and university discipline, this Note
argues that students’ due process rights should be broadened to guarantee a
hearing with a board consisting, at least in part, of students without a preexisting
bias toward either party. Part I focuses on the history of Title IX and growth of
the stigma of “rape culture” that led to the passage and subsequent repeal of the
Office for Civil Rights’s 2011 “Dear Colleague” letter, changing the landscape
of university discipline forever. Part I will examine how due process became a
right for college students, the case law that has created the current standards for
procedural due process with which all schools are required to comply, and the
ways in which courts decide the necessary procedures for non-judicial hearings.
Finally, Part III discusses how the community response to the “Dear Colleague”
letters has created a greater risk for loss of liberty for those accused of sexual
assault or misconduct while in school that ultimately require an expansion of due
process for students. This Note then examines the effects of the current
Administration’s repeal of the “Dear Colleague” letters and ultimately argues that
requiring a hearing board that includes one’s peers is the best way to expand due
process for students in the interest of fairness while still maintaining the ultimate
goals of the universities and the U.S. Department of Education.

I. THE NEW STANDARDS FOR SCHOOL ADJUDICATION

A. The History of Title IX

As the women’s civil rights movement grew in the late 1960°s and early
1970’s, sex bias and discrimination in schools became a major public policy
concern.”® Advocacy organizations complained of an industry-wide pattern of
bias against women in colleges and universities.” This led Congress to focus on
the issue of sex bias in education during the summer of 1970.%° After a series of
hearings, Representative Edith Green of Oregon unsuccessfully attempted to add
a prohibition of sex discrimination to the Education Amendments of 1971.%' One
year later, Indiana Senator Birch Bayh proposed a similar amendment aiming to
combat “the continuation of corrosive and unjustified discrimination against
women in the American educational system.”® Bayh also emphasized the
negative economic impact suffered by women as a result of educational
inequities.”® After several months of revisions in House and Senate committees,
Richard Nixon signed into law Title IX of the Education Amendments of 1972.*
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In short, the law provides that “[n]o person in the United States shall, on the basis
of sex, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any education program or activity receiving
Federal financial assistance.””’

Title IX applies to any operations of an educational institution that receives
federal funding, essentially creating a contract between the federal government
and colleges to comply with the statute or lose federal money.*® Federal funding
includes grants to schools or school districts as well as student-direct funds such
as Pell grants and Stafford loans.”” While this clearly applies to public schools,
any private school that accepts federal student loans is taking federal funding and
therefore must comply with Title IX regulations.*® Only a small group of private
universities do not accept any form of federal funding.’”” Schools like Hillsdale
College in Michigan refuse to take federal funding because of the duties imposed
by federal regulations, including Title IV, Title IX, and other laws, like a
requirement to publish a breakdown of the student population by race or
income.*

Title IX has been the driving force behind creating more opportunities for
women to achieve greater equality in a variety of areas.!' Initially, Title IX made
headlines in the context of college athletics.*” In 1974, the statute was amended
to direct the Department of Health Education and Welfare to publish regulations
that consider the nature of intercollegiate athletics in assessing Title IX
violations.” The amendment effectively required schools to provide athletic
scholarships for men and women proportionately to their percentage of the
student body.** This means if fifty-seven percent of the school is female, fifty-
seven percent of the scholarships must go to female athletes.* This led to a steady
rise in female participation in athletics over the next forty years.*® In 2006, nearly
three million girls competed in high school sports as compared to just under three
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hundred thousand before Title IX passed.”” The law has also had a positive
impact on women in education in general, particularly in expanding women’s
involvement in science, technology, engineering, and math (“STEM”) fields.**

In addition to expanding opportunities in education for women, Title IX also
protects against sexual harassment.* Shortly after the law passed, the Supreme
Court held that sexual harassment violates Title IX, and students could seek
monetary damages if they were harassed by a teacher.’® The law can also put
schools at fault for not addressing student-on-student sexual assault or
harassment.’' Creating an environment free from sexual harassment or assault has
become an increasing concern for the higher education community as it has
become more cognizant of sexual misconduct on campus.”> While the U.S.
Department of Justice reported that between twenty and twenty-five percent of
women will be sexually assaulted or raped over the course of their college
careers,” school disciplinary rulings did not reflect these numbers.”* Many
schools, required by the Department of Education to report rape and sexual
assault statistics, reported little to no long-term suspensions or expulsions due to
sexual misconduct.” This led many to criticize that colleges have a “rape
culture,” where sexual harassment is tolerated and almost encouraged.’”® If a
college does not have effective policies in place to address harassing conduct
severe enough to create a hostile environment, it is considered discrimination on
the basis of sex and a violation of Title IX.”” Thus, “rape culture” became a Title
IX issue. Vice President Joe Biden, a long-time advocate for legislative change
for violence against women, stated, “[s]tudents across the country deserve the
safest possible environment in which to learn. That’s why we’re taking new steps
to . . . end the cycle of sexual violence on campus.”®

B. Department of Education’s “Guidance”

In response to concerns of sexual violence at universities, the U.S.
Department of Education’s Office of Civil Rights passed a “Dear Colleague”
letter on April 4, 2011, addressing Title IX and how it relates to campus
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48. Id.at 15-17.

49. Id. at 33-37.

50. See Franklin v. Gwinnett Cty. Pub. Sch., 503 U.S. 60, 76 (1992); BEYOND THE
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adjudication of sexual misconduct.”® A “Dear Colleague” letter acts as a
significant guidance document to convey an agency’s expectations in following
rules promulgated and administered by that agency.®” Guidance documents have
typically been used to clarify current laws and regulations on a specific subject.®'
However, due to the Administrative Procedure Act’s (“APA”) broad
interpretation of the term “rule,” guidance documents that interpret or prescribe
law or policy can qualify as a rule and subject a person or entity to penalties as
if the document were legally binding.®> Thus, a “Dear Colleague” letter can have
a binding effect on those subject to the directives established in the letter.”
Unlike standard rules for administrative agencies, the guidance document does
not have to follow the notice-and-comment process required by the APA,
allowing the Department of Education to issue the letter without the chance for
public input.®*

The 2011 “Dear Colleague” letter established ways in which the schools
should address sexual harassment and assault to better comply with the anti-
discrimination mandates of Title IX.® Prior to 2011, the Office of Civil Rights
had inconsistent opinions on college requirements for sexual misconduct policies,
sometimes even telling schools to defer to local law enforcement.® Schools
would often handle these cases in the manner in which they felt best.” However,
the Office of Civil Rights used the “Dear Colleague” letter to create mandatory
policies dictated by the office’s interpretations of Title IX.®® Schools now had an
obligation to model their policies after the mandates of the 2011 letter.”” These
policies include requiring schools to adjudicate any allegation of sexual assault,
allowance for either party to appeal an adverse decision, and notification to
complainants of their legal rights, although the letter makes no mention of the
same rights to the accused.”” However, the most notable of these requirements is
the mandate that the preponderance of the evidence standard be used for all
sexual misconduct hearings at universities.”’

The standard of proof is the evidentiary standard by which a complaint is

59. See Ali Letter, supra note 9, at 1-3.
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66. See generally Gersen & Gersen, supra note 8.

67. Id.

68. Id.
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decided.”” Three standards exist at common law: (1) preponderance of the
evidence, (2) clear and convincing evidence, and (3) beyond a reasonable doubt.”
Preponderance of the evidence, most often used for issues in civil cases,”
determines what is more likely than not to have occurred (50.001% certainty of
guilt).” Beyond a reasonable doubt is constitutionally required for a criminal
conviction and is the most difficult to prove.”® This is the standard that a court of
law would use in a rape or sexual assault case. Finally, clear and convincing
evidence represents an intermediate standard between preponderance of the
evidence and beyond a reasonable doubt.”” This standard is often referred to as
“highly probable” or “reasonably certain” that the conduct occurred.”

The National Center for Higher Education Risk Management (“NCHERM”)
recommended to schools in 2001 that they use the preponderance of the evidence
standard in sexual misconduct hearings.” The NCHERM criticized the clear and
convincing evidence standard for acting as a structural impediment for alleged
victims.*” A structural impediment exists when “some aspect(s) of a college’s
sexual assault policies, procedures, or protocol [are] non user-friendly.”®' The
NCHERM further advocated that hearing boards would be able to better
understand the preponderance of the evidence standard as opposed to the clear
and convincing standard because it is easier to define, train on, and more likely
to be applied correctly by a hearing board.*

Although clear and convincing was used by most schools prior to 2011, the
Office of Civil Rights determined that this standard is inconsistent with civil
rights laws and therefore not equitable under Title IX.¥ The Office of Civil
Rights uses the preponderance of the evidence in a variety of their other hearings
and asserted that this should become the standard for school sexual assault
proceedings.* The 2011 “Dear Colleague” letter emphasized that refusing to
follow this standard would result in the Department of Education withholding
federal funding from the university.*’

72. BRETT A. SOKOLOW, COMPREHENSIVE SEXUAL MISCONDUCT JUDICIAL PROCEDURES 20
(NCHERM 2001), available at https://www.ncherm.org/pdfs’' COMPREHENSIVE CAMPUS
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73. David L. Schwartz & Christopher B. Seaman, Standards of Proof'in Civil Litigation: An
Experiment from Patent Law, 26 HARV. J. LAW & TECH. 429, 435-36 (2013).
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While the 2011 “Dear Colleague” letter also mandated that schools hire a
Title IX Coordinator to oversee the efforts of the law at the universities,* a
second “Dear Colleague” letter issued by the Office of Civil Rights in 2015 re-
enforced this requirement for a Title IX Coordinator and established the essential
duties for the position.”” The 2015 “Dear Colleague” letter was accompanied by
a Resource Guide detailing the job responsibilities in helping to ensure the
school’s compliance with Title IX’s administrative requirements.*® This includes
having knowledge of university policies and procedures on sex discrimination,
including sexual harassment, as well as helping to draft and revise the school’s
policies to ensure compliance.”” Coordinators should educate the school
community on Title IX and ways to file complaints as well as assess the effects
on the campus climate.”® This includes prevention programs aimed at identifying
risk factors for sexual violence.”’ The regulatory requirement imposed by the
2015 “Dear Colleague” letter has forced schools to increase Title IX operations,
leading some to even enact a surcharge added to student tuition to pay for the
expanded duties.”” As a result of the “Dear Colleague” letters, colleges have now
become deeply involved in the business of providing advice on sex and
relationships.”

C. The Landscape Created by the “Dear Colleague” Letters

The “Dear Colleague” letters created a “watershed event in expanding and re-
defining the role of colleges and universities in the adjudication of allegations of
sexual misconduct.”* From 2006 to 2010, schools received a total of 262 claims
of student-perpetrated sexual assault, an average of just over fifty-two per year.”
Student sexual assault cases heard at universities rose dramatically following the
2011 “Dear Colleague” letter, increasing every year after it was passed and
reaching an all-time high of 154 in 2013.”® This could imply that the goal of
inhibiting the “structural impediments” of adjudication for victims was reached.

86. Id.at7.

87. See generally Lhamon Letter, supra note 12.

88. U.S. Dep’t oF Ebpuc., TITLE IX RESOURCE GUIDE (Apr. 2015), available at
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92. Evan Koslof, UMD student government proposes mandatory fee against sexual
misconduct, WUSA (Oct. 13, 2016, 6:46 PM), http://www.wusa9.com/news/local/college-
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[https://perma.cc/FA2L-2NNL].
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However, the new guidelines issued by the Office of Civil Rights also led to
more contested rulings by students accused of sexual misconduct.”” Of the Title
IX cases filed in courts in 2014-2015, seventy-eight percent were filed by accused
students.”® Some have attributed this increase in contested claims by the accused
to the pressure faced by schools from the Department of Education, leading to
many disciplinary procedures that could be seen as unfair to those accused.” The
number of lawsuits filed by accused students in federal court tripled from 2013
to 2014.'" A total of ten cases were filed in 2013, thirty-four cases in 2014, fifty-
three cases in 2015, and twenty-four cases were reported during 2016 as of July
15."°" Thirty cases filed by a student accused of sexual misconduct in 2012 or
later were found, at least in part, for the plaintiff.'"*

Two schools in Indiana, DePauw University and Indiana University, have
faced lawsuits filed by accused students after 2011.'” In King v. DePauw Univ.,
DePauw University found a male student in a fraternity, King, responsible for
sexual assault.'” The hearing board consisted of three members from a seven-
member Sexual Misconduct Hearing Board made up of the school’s
administrators.'” King sought to reverse the Board’s decision through the
school’s appeals procedure, citing issues such as a failure to consider the conflict
of interest between the representative for the complaint’s advisor and the Title IX
Coordinator, who were married, the fact that a relative of the complainant had
recently made a substantial donation to the school, and the overall lack of
evidence supporting the Board’s decision.'” The appeal was denied and King
filed for a preliminary injunction to permit him to resume his studies.'”” The court
granted the injunction, concluding that DePauw acted in bad faith in its treatment
of King.'"

A former student at Indiana University accused of sexual assault recently
filed a case in the Southern District of Indiana alleging the school discriminated
against him based on his gender.'” Although the Monroe County Prosecutor

97. Id.

98. Id.
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chose not to file sexual assault charges against him, the University still found him
responsible under the school code of conduct and dismissed him in the Fall of
2015.""° The lawsuit against the school alleged that the school took the
accusations as truth before any process began in an attempt to protect the accuser
and protect the University from negative publicity.'"

The role of the Title IX Coordinator created by the 2015 “Dear Colleague”
letter has required schools to take a proactive approach to sexual misconduct,
attempting to discipline conduct before it becomes unlawful.'””> The educational
campaigns have essentially lead schools to create “how-to’s for sexual arousal,
proposition, and seduction.”'"® This model of prevention attempts to identify risk-
factors that lead to sexual violence such as “hyper-masculinity,” “poverty,” or
“lack of institutional support from [the] police or judicial system.”'"* However,
this has the potential to lead to profiles of perpetrators. When the federal
government tells the campus community that students who fit the above risk
factors are more likely to commit sexual violence, it is not hard to imagine those
individuals being perceived as guilty before an investigation has been
conducted.'”

Many groups, such as the Foundation for Individual Rights in Education
(“FIRE”), have pushed back against the Department of Education’s letter,
claiming the recommendations do not allow for due process in university
proceedings.''® The Organization heavily criticized the decision to use the
preponderance of the evidence standard stating, “the preponderance of the
evidence standard fails to sufficiently protect the accused’s rights and is thus
inadequate and inappropriate.”’'” On September 22, 2017, Education Secretary
Betsy DeVos, using another “Dear Colleague” letter, rescinded the 2011 “Dear
Colleague” letter along with a 2014 Questions and Answers on Title IX issued by
the Department of Education.''® In the 2017 letter, the Department of Education
reiterated the concerns brought forward by FIRE and other commentators, stating
that the prior guidelines created procedures that lacked the most basic elements
of fairness and due process.'"” The letter further criticizes the 2011 letter by
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forcing schools to face “a confusing and counterproductive set of regulatory
mandates” that displaced the goals of Title IX."*" The letter does not provide any
other regulations and only rescinds prior mandates, although Betsy DeVos has
indicated that new rules will be put in place following a public comment
period."”! Until then, schools will have the choice to maintain the same standards
as required by the 2011 letter but may choose to amend their policies as they see
fit.'>

II. FEDERAL COURT RULINGS ON DUE PROCESS AND UNIVERSITY HEARINGS

A. The University and Student Rights

The relationship between the university and its students has experienced
drastic changes over the last fifty years.'” Prior to 1960, schools would act in
loco parentis — in the place of the parent — by maintaining strict control of student
life and affairs.'>* At that time, students had no specific legal rights.'”’ Students
rarely had the opportunity to sue the university based on the generally non-
justiciable nature of the student/university relationship.'*® The university had the
freedom to exercise disciplinary power and manage its student population with
wide discretion and little concern for litigation.'”” Even when cases against
universities did arise, courts would typically affirm the power of the university
to exercise authority over its students.'”® However, as American society shifted
during the 1960s and 1970s, student freedom ascended over university authority
and control.'”” Students during that time became activists for social issues such
as civil rights and abuses of government power."’’ Students began to sue
universities under civil rights and/or breach of contract suits."”' The first cases
raised demands for basic constitutional rights."*” This led to the landmark decision
Dixon v Alabama State Board of Education, which created a new landscape of
university law and student rights.'*

In Dixon, six black students were expelled for participating in a
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demonstration to desegregate lunch counters at Alabama State University."** The
school issued a notice of expulsion with references to vague rules such as
“Conduct Prejudicial to the School” and “Conduct Unbecoming of a Student.”"**
The students had no opportunity to defend themselves or tell their side of the
story.”*® The students filed suit against the school alleging that they had a right to
procedural due process and a guarantee of notice and some opportunity to be
heard.””” The court found in favor of the students, ending the in loco parentis
nature of the university/student relationship and ushering in an era of student
constitutional rights."*® Most importantly, the court held that students have a right
to procedural due process in cases of expulsion for misconduct.'”

B. Due Process and Universities

The Fourteenth Amendment to the U.S. Constitution provides that no state
shall “deprive any person of life, liberty, or property, without due process of
law.”"*" This right to due process provides procedural safeguards to protect
individual interests (procedural due process) and the substantive aspects of liberty
that the government cannot restrict (substantive due process)."' Substantive due
process applies to the liberty interests that have been found as fundamental and
deeply rooted in the nation’s history and tradition."*” Under the Fourteenth
Amendment, this right to substantive due process includes the right to remain free
from state and local government interference with certain constitutionally
recognized fundamental rights.'® These rights include, for example, those
specifically enumerated in the First Amendment in the context of freedom from
government interference.'* Courts have upheld a substantive due process right
in students who have been disciplined for sexual misconduct in limited
circumstances.'*® Disciplinary dismissals by universities only violate substantive
due process when there is no rational basis for the university’s decision, such that
it was arbitrary and capricious or shocks the conscience of the court.'*® While an
argument could be made to broaden substantive due process rights for students,
this Note will focus on the procedural due process of students in university
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hearings.

“Procedural due process imposes constraints on governmental decisions
which deprive individuals of ‘liberty’ or ‘property’ interests within the meaning
of the Due Process Clause of the Fifth or Fourteenth Amendment.”'*” A property
interest exists in a benefit to which a person has legitimate claim of entitlement
and upon which he or she relies upon in daily life.'"** Procedural due process acts
as a safeguard to protect these property interests granted to individuals and allows
them to defend their rights from loss without cause.'*” A property interest is not
created by the Fourteenth Amendment itself but rather created or defined by an
independent source, such as state law."”’ For example, a state law guaranteeing
children a public education creates a property interest in that right to an
education."””’ Welfare recipients also enjoy procedural due process before their
eligibility is revoked."**

A liberty interest consists of the right to the privileges essential to the orderly
pursuit of happiness by free people.”” This may not be interfered with by
arbitrary legislation or without reasonable relation to some purpose.'** Especially
important to the American society is education and the acquisition of knowledge,
which should always be diligently promoted.””” The Supreme Court held that
injury to the reputation of an individual is not alone a liberty interest protected
under the Fourteenth Amendment."”® The Court establishes a “stigma plus” test,
where the plaintiff asserting a reputational liberty interest must show (i) a loss of
reputation inflicted by a state official and (ii) the deprivation of a legal right or
status.””’ Meeting this test implicates a protected liberty interest that requires
procedural due process.'™

Court opinions remain split on the existence of a property interest in post-
secondary education that guarantees procedural due process for students.'” Some
courts have held that the payment of tuition creates an entitlement to an education
based on an implied contract between the two parties;'® however, other courts
have rejected this notion, noting that the Supreme Court has not decided the
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issue.'”" Courts have avoided addressing the issue of constitutionally insufficient

process when a plaintiff has not claimed a property interest that requires
process.'®

While courts have not conclusively held a student’s property interest in
education, a clear liberty interest exists that fulfills the stigma plus test discussed
above.'” Expulsion from a school clearly constitutes a deprivation or change in
“legal status” addressed in the stigma plus test.'”* Meanwhile, misconduct charges
can seriously damage students’ reputation with their fellow peers and faculty,
which could interfere with future academic and employment opportunities.'® The
consequences of expulsion are comparable to the termination from employment
in terms of leaving a mark on a person’s reputation that impacts subsequent
opportunities.'® This is especially true in cases of sexual assault, where charges
can be devastating and life-altering, forever associating the party found
responsible with the stigmatization of committing a sexual crime.'”” Thus,
students have a protectable liberty interest in education that requires procedural
due process in university hearings.'®®

When a person’s liberty or property interest is implicated, procedural due
process grants him or her the right to notice and some opportunity to be heard.'®’
While these make up the minimum standards, procedural due process is a flexible
concept that calls for varying requirements based on the circumstances.'”’ For
university hearings, students have a specific variation of these rights.'”' Notice
must include the specific charges and grounds upon which, if proven, would
justify expulsion.'”” The nature of the hearings should depend on the severity of
the case, requiring greater procedural protections for cases of misconduct over
failing to meet academic standards.'” To protect the rights of all parties involved,
the university hearing board must be able to hear both sides of the story.'™
Finally, the student facing expulsion should have the opportunity to present his
or her own defense, including the ability to produce either oral or written
testimony from witnesses on their behalf.'”
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C. Standard for Expanding Due Process

The Supreme Court in Mathews v. Eldridge established the analytical
framework to evaluate procedural due process in non-judicial proceedings and
how to assess potential expansions of that process.'”® Eldridge, a Social Security
recipient, completed a questionnaire to continue receiving his benefits based on
a disability.'”” After consulting Eldridge’s physicians, the Social Security
Administration made the determination he no longer had a disability and
terminated his benefits.'”® Eldridge disputed the characterization of his medical
condition, but the agency made its final determination that he was no longer
disabled.'” Eldridge challenged the constitutional validity of the administrative
procedures by asserting he had a right to an evidentiary hearing.'®

The Court described three factors to consider when determining the scope of
due process necessary in non-judicial proceedings: (1) the private interest that
will be affected by the action taken; (2) the risk of an erroneous deprivation of
such interest through the procedures used and the probable value of additional
procedural safeguards; and (3) the Government’s interest in imposing the
additional safeguards weighed against the burdens of imposing those
safeguards.'®' Further, in balancing the Government’s interest with the burdens,
financial cost alone cannot act as a sufficient burden to outweigh the benefit of
additional procedural protections granted to the individual.'® A fter addressing all
three standards, the Court concluded an evidentiary hearing was not required
prior to the termination of disability benefits.'™ The court established that this test
should ultimately determine the extent to which judicial-type proceedings should
be imposed on administrative actions to assure fairness.'®* This three-factor test
will serve as the basis for analyzing the recommendation to include students on
hearing boards.

III. EXPANDING DUE PROCESS FOR STUDENT HEARINGS

A. Students on Hearing Boards as the Best Expansion of Due Process

The Fifth Circuit in Dixon v. Alabama State Board of Education established
the minimum standards for due process for students accused of misconduct at
universities in 1961.'"® Since then, a college education has become even more
important as an education delivers higher earnings and a greater chance at
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employment.'® Meanwhile, the cost of a college education continues to rise,

averaging $28,000 per year at public schools and $59,000 per year at private
schools.'"” In spite of all this, the due process rights afforded to students have
largely remained the same.'®® Students facing expulsion have more to lose than
students fifty years ago and should thus have greater due process protections to
reflect these higher stakes.

The most recent action by the U.S. Department of Education to repeal the
2011 “Dear Colleague” letter does not effectively reflect the need for additional
due process safeguards. As it stands right now, the 2017 “Dear Colleague” letter
simply gives schools the freedom to set their own policies that may not have been
allowed under the previous guidelines.'"” While Education Secretary Betsy
DeVos has set a goal to provide new policy guidelines, this could take several
months."”® During that waiting period, it is hard to imagine colleges making costly
wholesale changes to an adjudication system that requires considerable resources
to create.'”’ Thus, an additional procedural safeguard is necessary to combat the
unintended consequences of the letters.

Some have brought forth arguments that schools should not handle sexual
misconduct at all, instead relying on law enforcement and civil or criminal
courts.'”” The fact that lawsuits against colleges continue to increase could
exemplify a lack of expertise in the current system;'”> however, early regulations
implementing Title IX required colleges to establish their own internal grievance
procedures.”” Also, the slow pace of lawsuits could delay a resolution for long
periods of time."”” Students would want a timely resolution to continue with their
studies that sometimes the court of law cannot provide. Thus, a procedural change
would have the greatest chance to bring about a positive result.

Students serving on hearing boards represent a small, simple adjustment that
could improve the process with limited burdens on colleges and universities.
Requiring student members of sexual assault hearing boards would provide more

186. Bureau of Labor Statistics, Unemployment rates and earnings by educational attainment,
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procedural due process safeguards for students at school adjudications. Including
students on hearing boards satisfies the three factors laid out in Mathews v.
Eldridge for assessing an expansion of due process.'”

B. Students on Hearing Boards Under the ‘Mathews’ Test

1. The Private Interest That Will Be Affected by the Official Action.—
Students have a clear interest in completing a college education and the results
of school disciplinary findings can affect a student’s future for years."”’ Schools
often retain disciplinary records even after the student no longer attends the
school, making the records available to other institutions upon request.'”
Students must disclose transcripts from prior schools when transferring to a new
school, which could include disciplinary actions against the student or a Dean’s
certification regarding past conduct.” An expulsion from school following a
responsible verdict may make it impossible for the student to erase the stigma
associated with the finding, especially with other universities or future
employers.”” This could ultimately affect the student’s ability to attend college
again, permanently branding a student with a “scarlet letter” on their transcript
warning other schools not to admit the student.”” Even open enrollment
institutions may inhibit the student’s ability to attend certain classes or occupy
certain areas of campus.’”

Not completing a college education can result in a significant disparity in
career earnings.”” The Bureau of Labor Statistics reports that people who earn a
bachelor’s degree earn almost $500 more per week than those who only have a
high school diploma.** A college degree can also lead to greater job security; the
unemployment rate for those with a bachelor’s degree is 2.8% nationally,
substantially lower than the 5.4% rate for those with a high school diploma.*”

Even if a student is not found responsible for a charged offense by a
university hearing board, they will likely have a difficult time escaping the
notoriety of the sexual assault allegations, potentially making it untenable for the
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student to remain at the school.””® In the age of Google and social media, nothing
is forgotten.””” Schools do have the option to keep the hearing confidential, and
the students involved may also have been given the same option, but those
decisions may prove powerless in preventing the eventual release of the student’s
name.””® Although Columbia University found a male student innocent of charges
of sexual assault, the girl who brought the charges continued to present herself as
a victim through her art piece, “Carry That Weight,” where she would carry a
twin bed mattress everywhere with her on campus.’” This led to students
harassing the male student cleared of the charge, publishing his name in the
school newspaper.”'” He found himself “shunned” on campus and had a difficult
time completing his education.”’' No matter the result, a campus adjudication
hearing will have a substantial effect on the student’s future.*'* Clearly, a private
interest in completing an education will be affected by an action related to sexual
assault taken by a university against a student.

2. The Risk of an Erroneous Deprivation of Such Interest Through the
Procedures Used and the Probable Value of Additional Procedural
Safeguards.—The rise in Title IX claims against schools following 2011 has
indicated that standards imposed by the 2011 “Dear Colleague” letter has created
a greater chance to have an erroneous result.”’> Many have criticized the new
landscape of college adjudication as unfair to those accused, creating an
“assumption of guilt” amongst those who have been accused of sexual assault.”"*
Meanwhile, some still claim schools do not do enough to hear reports from
students bringing accusations, denying potential victims a chance to have their
case heard.”” No matter the outcome, the lives of both the complainant and
accused can be seriously altered by the findings from the college.”'® When both
sides have provided arguments that the process is not fair to them, it should be
worth examining if the process is indeed the best procedure available.
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The potential for bias is an important aspect of procedural fairness that could
erode the public’s trust in institutions.”’” Most college hearing boards include
administrators, whose employment may depend in part on reaching a verdict most
convenient for the school rather than the individuals involved.*'® This could be
attributed to the school’s fear of losing funding for not being strict enough on
those accused—creating a bias against those students before the hearing even
begins.’'’ A loss of funding could be considered a “death penalty” for a school,
forcing schools to operate in fear of the federal government’s power over the
school’s functions.””” The Office for Civil Rights uses this as a bargaining tool to
enter into “resolution agreements” with schools that the Office announces as
being under investigation.””' This allows the Office for Civil Rights to impose
extensive obligations on the schools that fit with the agency’s goals of resolving
investigations and avoid public relations nightmares.*** In addition to funding,
universities also face liability and the potential for monetary damages for student-
on-student sexual assaults on campus.””® This could influence an administrator’s
rulings on a case, especially in instances where administrators make up the entire
hearing board.”*

The documentary The Hunting Ground makes a similar argument but asserts
that the system erroneously deprives the complainant’s rights.”** The film raised
the issue of campus rape and sexual assault, adding the national spotlight to the
country’s critical view of rape on college campuses.””® Schools are portrayed
negatively as not doing enough to protect the interests of victims.**” This point is
made by showing specific instances where schools did not take student
complaints seriously and often did not follow through with a hearing to determine
the validity of a claim.”*® The film attributes the schools’ actions to a desire to
keep the number of reported rapes on campus low to portray a safer
environment.””’ Students, particularly those considered Millennials, have a higher
expectation of safety after being raised in a culture that emphasized safety and
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security almost to an extreme.”” Schools are required to report statistics of crimes
on campus to the Department of Education, which publishes the results.”' A
desire to keep the illusion of safety keeps administrators from wanting to follow
through with reported rapes, according to the film.>**> The potential for negative
publicity, combined with the potential loss of funding from the Department of
Education,” creates an incentive for schools to adjudicate these cases in a
manner that limits public backlash rather than promotes fairness.

Including students on hearing boards in sexual misconduct hearings could
have the added value of increasing the perceived fairness of the hearing
process.”** Campus protests and advocacy groups have shown that a distrust exists
between students and the administrators that run the adjudication process.””
Students may fear the omnipotence of a single adjudicator, where the opinion of
one person will determine the hearing’s outcome without the input of additional
adjudicators.”® Students also provide a valuable perspective as peers, relating to
the student experience directly and providing insight during questioning and
discussion that faculty and staff cannot.**” They also do not have to worry about
the potential liability faced by the school following the hearing and can instead
focus solely on finding the correct ruling for the parties involved. As hearing
members, students would have a vested interest in the fairness of the procedure
because of their understanding that they are potentially subject to that same
procedure.

3. The Government’s Interest in Imposing the Additional Safeguards Weighed
Against the Burdens of Imposing Those Safeguards.—As shown by the
Department of Education’s mandates requiring college adjudication reform, the
Government has established that it has a clear interest in attempting to create the
best method possible for trying student sexual assault cases.”* However, with an
increase in Title IX claims brought by accused students in federal courts, the
Department of Education should recognize that the current procedures may not
be the best practice to address campus sexual assault adjudication.”” Schools also
may want to limit their liability by ensuring that cases reach correct conclusions,
therefore limiting their chance for lawsuits.”*” Imposing additional safeguards in
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university sexual misconduct hearings could reduce the docket in federal courts
as well as limit the liability of schools adjudicating these cases.

The changing landscape of higher education law shows the interest in
including students in hearing boards. The concept of the “Facilitator University”
has begun to emerge as a way to conceptualize the relationship between
universities and students to strike the correct balance between authority and
individual freedom.**' Most importantly in the concept is the idea that the college
and students share responsibility between one another.”** Under the facilitator
model, the students take more responsibility while the school manages the
parameters under which the choices are made.*” This means that students take
responsibility for the safety of themselves and other students on campus.”** In a
shared governance structure sought by many schools, it would be consistent to
permit students to contribute as part of the college community.** By serving on
hearing boards, students will have the opportunity to share responsibility with the
administration to determine the best way to create a safe environment.

Adding students to hearing boards would represent a limited burden to the
federal government, as students would receive the same amount of training
provided to faculty and staff sitting on the boards.**® Current recommendations
from the NCHERM for hearing board members provides a good framework for
how to prepare students for membership on hearing boards.**’ A minimum
competence of two days for judicial decision-makers each semester with a focus
on questioning and deliberation techniques can reduce risk to the school.*** In
order to maintain faith in the procedure and impartiality, students should have the
chance to challenge the participation of a board member for a potential conflict
of interest.”* A list of potential board members should be given to both the
complainant and accused to allow them to strike the names
of those they fear may have a bias against them.”*

Although the NCHERM recommended that schools institute an odd-
numbered board with a panel of three to nine members with a majority vote
required,”' three would be too few to attempt to include students. Instead, five
to nine with at least two students would be a better approach. Few colleges have
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a sufficient pool of resources to create a board greater than nine.””> Any greater
number can have the complainant fear having to recount her experience to so
many people, creating a structural impediment against the alleged victim.*”
Students should still have the right to challenge the participation of any member
for a conflict of interest with good cause,” as prior knowledge could create a
perception of bias that defeats the purpose of including students in the first place.
Although including students may create a burden, at most schools by expanding
the size of hearing boards and spending more time on training, the additional
safeguard of preventing bias outweighs this potential cost.

C. Arguments Against Students on Hearing Boards

Two main arguments have been made against including students on panels.””’

First, students may lack the experience needed to make decisions that could have
lifelong consequences.”® This is a strong reason why panels should not consist
entirely of students but instead allow faculty and staff with more experience to
help facilitate the procedure. However, the youth of the students could serve as
an advantage to the board. Students could bridge the “generational gap” between
the faculty or staff and the students involved in the case.” Instances that involve
social media can be particularly difficult for older members of the school
community while students could help translate that culture to the faculty and
staff>** In addition, jury trials in both civil and criminal courts include eighteen-
year-olds who receive significantly less training than members of school conduct
boards.” Student representatives on assault boards would also consist of
volunteers as opposed to the random selection process of jury duty, meaning
student representatives would likely be more active and interested in the process.

Second, students may not maintain the confidentiality of the sensitive
information involved in sexual assault cases.”* Small colleges carry a greater risk
that the rumors will spread and destroy the confidentiality sought by the parties.*®
While this cannot be entirely prevented, measures can be taken such as signing
confidentiality agreements, acknowledging a duty to not discuss issues outside
of the hearing procedure, and disciplinary charges for breaching that duty.**
Training for hearing board members could also include issues of confidentiality
and knowing when it is appropriate to maintain secrecy. While some concerns
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remain for including students on sexual assault hearing boards, the additional
safeguards created by their involvement mitigate those concerns.

CONCLUSION

The 2011 “Dear Colleague” letter states that all students should feel safe at
universities and have the full opportunity to receive the benefits of school
programs and activities.*”® This should also include the fundamental concept of
fairness in procedural due process that these schools need to provide.”** As long
as schools have a legal responsibility to combat sexual assault on campus,*®’
maintaining equality in procedure should remain a top priority. As recent trends
in federal lawsuits have shown,’*® schools have had a difficult time balancing the
interests of the Department of Education with the rights of students. With the
latest “Dear Colleague” letter leaving school procedure ambiguous, a change is
still needed to find the right balance. In an effort to combat this and to eliminate
bias among hearing boards, the rights of procedural due process at university
hearings should be expanded. However, this must be done in a way that still
allows for those who feel they have been assaulted to bring forward a valid case
and avoid structural impediments.”*” The best way to reconcile these goals is to
include students as members of sexual misconduct disciplinary hearing boards.
Not only would having students address the issue of bias, but incorporating
students would meet the standards for expanding procedural due process under
the test in Mathews.”*® Having a student perspective on student issues could prove
invaluable to a hearing in determining the truth and necessary consequences.
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