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I. Introduction

Three developments during this survey period had an important

impact on the division and valuation of marital property when a couple

undergoes a divorce. The Indiana Court of Appeals rejected the approach

that the starting point for determining an equitable distribution of marital

property is to split the property equally between the spouses. In two

other important cases, Indiana courts faced the issue of the proper

valuation of marital property in the contexts of jointly held stock and

professional partnership interests. This Article will discuss the theory and

development of equitable distribution in Indiana and will show that

Indiana courts have taken unique approaches in valuating certain types

of marital property for purposes of dividing it between divorced spouses.

II. Equitable Distribution After Luedke

During this survey period, the Indiana Supreme Court decided that

it would not join other states that have adopted the theory that the

starting point for an equitable distribution of property upon marriage

dissolution should be an equal split between the spouses.' In Luedke v.

Luedke,^ the Fourth District Court of Appeals of Indiana had held that

when considering the contribution of each spouse to the acquisition of

property pursuant to Indiana Code section 31-l-11.5-ll(b)(l), a poten-

tially equal division of the marital property should be the starting point

for the trial court's analysis of the evidence relevant to property dis-

tribution upon marriage dissolution.^ The Indiana Supreme Court rejected

this approach and stated that while perhaps one's mind ought to lean

toward an equal division, to require such would impose an artificial

structure on the fact-finding process that may hinder a trial judge's

ability to weigh openly all the facts in the case."*

Associate, Bingham, Summers, Welsh & Spilman, Indianapohs. B.A., University

of Cincinnati, 1982; J.D., Indiana University School of Law—Indianapolis, 1986.

**Associate, Bingham, Summers, Welsh & Spilman, Indianapolis. B.A., Miami Uni-

versity, 1980; J.D., Indiana University School of Law—Indianapolis, 1986. The authors

gratefully acknowledge the assistance of Carolyn Coukos, J.D., in the preparation of this

article.

'See Luedke v. Luedke, 487 N.E.2d 133 (Ind. 1985).

H76 N.E.2d 853 (Ind. Ct. App.), vacated, 487 N.E.2d 133 (Ind. 1985).

^Id. at 865.

^Luedke, 487 N.E.2d at 134 (emphasis in original). A bill. House Bill 1452, was in-
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The following discussion will review the theory and history of the

concept of equitable distribution, consider the process of the law in

Indiana concerning equitable distribution up to the time of Luedke,

analyze the circuit and supreme court decisions in Luedke, and conclude

with its effect on subsequent cases.

A. The Theory of Equitable Distribution

Equitable distribution is a method of dividing property upon divorce

premised upon the theory that marriage is a voluntary partnership where

both spouses contribute, whether such contribution is in the form of

monetary contributions or nonfinancial contributions such as homemaker
services.^ This view is not new in that it has its "doctrinal roots" in

community property law.^ The theory behind community property law

is that marriage is an economic unit where each spouse makes his or

her unique contributions.^ The contribution of the homemaker is con-

sidered to have equal significance with that of the wage earner, regardless

of which spouse performs which service.^ It has been noted that the

primary difference between equitable distribution and community prop-

erty states is that the latter states restrict the manner in which the parties

can deal with marital property during the marriage and prior to divorce.^

The application of community property concepts to equitable dis-

tribution theory can be contrasted with the common law theory of

property distribution upon marriage dissolution. At common law, upon
marriage dissolution, all rights to property were based upon which spouse

had title. '° Thus, a spouse who had no assets in his or her own name
was forced to rely upon alimony to obtain financial support.'' Thus a

major difference arose between the common law and equitable distri-

bution theories. Under the latter, one could consider noneconomic factors

when disposing of marital property, such as homemaking contributions,

a spouse's lost opportunities for employment when staying home, and

troduced in the 1987 session of The Indiana Legislature which, if passed, would significantly

influence property distribution in Indiana. Therefore, practitioners faced with this issue should

investigate the impact of recent legislature developments, if any.

'L. Golden, Equitable Distribution of Property 1-2 (1983).

^Id. at 2. Community property law is practiced in eight southern and western states:

Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas, and Washington. Id.

at 5 & n.22.

'Id. at 2.

'Id.

^Annotation, Divorce: Equitable Distribution Doctrine, 41 A.L.R.4th 484, 484-85

(1985).

'°L. Golden, supra note 5, at 4-5.

"Id. at 5. The concept of alimony is tied to a fault-based system of divorce, whereas

equitable distribution principles are generally founded upon a no-fault theory of divorce.

Id. at 4-5; see also Lacayo, Second Thoughts About No-Fault, Time, Jan. 13, 1986, at

55, col. 1.
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a Spouse's performance of various social obligations on behalf of his

or her spouse.'^ Many jurisdictions rejected the inequities of common
law distribution theory by adopting equitable distribution status. Cur-

rently at least thirty-eight states have adopted some form of equitable

distribution by statute.'^ These statutes typically mandate either a "just,"

"equitable," or "just and reasonable" disposition."^ Indiana's equitable

distribution statute similarly calls for a division of property which is

"just and reasonable."'^ In defining a just or equitable distribution,

most courts consider that this does not require a property division to

be equal, '^ while a few states consider that such a property division

should be as equal as possible.'^ In those states that do not require an

equal division of property in order to effect a just or reasonable dis-

tribution, the trial judge is typically vested with much discretion to

apportion property.'^ This approach has been criticized in that such

discretion results in prejudice and increased costs and delay at trial
19

B. The Roots of Equitable Distribution in Indiana

Prior to the time of the decision of the Indiana Court of Appeals

in Luedke v. Luedke,^^ Indiana recognized that trial judges have wide

authority to allocate property upon divorce and should be reversed on

appeal only for an abuse of discretion. ^^ In dividing property upon

divorce, Indiana courts are guided by Indiana Code section 31-1-11.5-

1 1 , which mandates that property be distributed in a just and reasonable

manner whether the property is owned by either spouse prior to marriage

or acquired individually during marriage, or acquired jointly during

marriage. ^^ The court is mandated to consider the following five factors

in determining what is a just and reasonable disposition:

(1) The contribution of each spouse to the acquisition of the

property, including the contribution of a spouse as homemaker.

'-Annotation, supra note 9, at 487.

'^[Reference File] Fam. L. Rep. (BNA) 400: i-ii (1986).

'"L. Golden, supra note 5, at 240-41.

'^IND. Code § 31-1-1 1.5-1 1(b) (Supp. 1986).

'^Annotation, supra note 9, at 502-04. See infra text accompanying notes 70-71.

'Yd/, at 505-07. See infra text accompanying notes 67-69, 74-78.

'*L. Golden, supra note 5, at 3-4.

'Vc?. The National Conference of Commissioners on Uniform State Laws responded

to these criticisms by proposing The Uniform Marital Property Act. The Prefatory Note

to the Act indicates that it is a property law, the aim of which is to recognize shared

property rights of spouses during marriage. Unif. Marital Property Act, Prefatory

Note, 9A U.L.A. 21 (Supp. 1986).

^°476 N.E.2d 853 (Ind. Ct. App.), vacated, 487 N.E.2d 133 (Ind. 1985).

^'Swinney v. Swinney, 419 N.E.2d 996, 997-98 (Ind. Ct. App.), transfer denied, 426

N.E.2d 658 (Ind. 1981).

^^Ind. Code § 31-1-1 1.5-ll(b) (Supp. 1986).
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(2) The extent to which the property was acquired by each spouse

prior to the marriage or through inheritance or gift.

(3) The economic circumstances of each spouse at the time the

disposition of the property is to become effective, including the

desirabihty of awarding the family residence or the right to dwell

in that residence for such periods as the court may deem just

to the spouse having custody of any children.

(4) The conduct of the parties during the marriage as related

to the disposition or dissipation of their property.

(5) The earnings or earning ability of the parties as related to

a final division of property and final determination of the prop-

erty rights of the parties. ^^

The court of appeals in Luedke observed that while factors two and

four could be readily identified and traced and factors three and five

are economic factors susceptible of proof, factor one, involving the

contribution of each spouse, is nebulous and therefore not subject to

any precise measurement.^'*

The standard of review when determining whether the trial court

abused its discretion is to determine whether the result reached is clearly

against the logic and effect of all facts and circumstances before the

court. 2^ In Swinney v. Swinney,^^ the court of appeals stated that a

"just and reasonable" distribution under Indiana Code section 31-1-

1L5-11 requires fairness; however, it does not require equality in dis-

tribution between the spouses. ^^ In reviewing whether it was an abuse

of discretion to award the wife ninety-seven percent of the marital assets

including a house that had been given to both parties by the wife's

father, the court reviewed each statutory factor enumerated in section

31-1-11. 5-11 (c). In examining the second statutory factor, the extent to

which property was acquired by each spouse prior to marriage through

inheritance or gift, the court determined that where both parties had

received a gift from the wife's father, such gift should be included in

the marital pot.^^ Thus by considering the "total circumstances," the

court could determine whether a substantial contribution by one spouse

under one subparagraph offset the contribution of the other spouse under

a different subparagraph. ^^ After engaging in this analysis and weighing

''Id. § 31-1-1 1.5-1 1(c).

^416 N.E.2d at 863-64 n.ll.

''Swinney, 419 N.E.2d at 997-98.

M19 N.E.2d 996 (Ind. Ct. App. 1981).

''Id. at 998.

''Id.

'"Id. at 999.
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the evidence in favor of the appellee, the court concluded that the trial

court had abused its discretion in awarding the wife ninety-seven percent

of the assets. ^° Thus, it appears that the standard of review for the trial

court's abuse of discretion is not totally toothless.

Subsequent cases in Indiana similarly held that the just and reasonable

division of property does not require that the division be equal. ^' In

acknowledging the presumption that the trial court's division of property

is correct, the appellate court looks at the evidence most favorable to

the judgment and often surmises circumstances that the trial court could

have considered to support its decision. ^^

In considering the first statutory factor under section 31-1-11.5-

11(c)(1), the contribution of each spouse to the acquisition of property,

including the contribution of a spouse as a homemaker, Indiana rec-

ognizes that this provision mandates the consideration of the homemaking

endeavors of both husband and wife in a marriage." Thus, it is evident

that noneconomic factors should be considered in achieving equitable

distribution.^"^ In Temple v. Temple, ^^ the wife on appeal challenged the

award of sixty-nine percent of the marital property to her, contending

among other matters that the trial court had not considered her con-

tribution financially as the primary homemaker to the acquisition of

marital assets. The court reiterated the standard that it does not weigh

the evidence or substitute its discretion for that of the trial judge. ^^

^s, the court concluded that inevitably the trial court considered the

veiy factors that the appellant contended had been omitted. ^^

Indiana also recognizes that forgone career opportunities by a spouse

should be recognized in achieving equitable distribution.^^ In Taylor v.

Taylor,^^ the husband on appeal contended that the lower court decision

''See, e.g., Kaply v. Kaply, 453 N.E.2d 331, 332, 335 (Ind. Ct. App. 1983) (court

upheld a lower court decision awarding husband approximately twenty percent of the

marital property and awarding wife eighty percent); In re Marriage of Salas, 447 N.E.2d

1176, 1180 (Ind. Ct. App. 1983) (court reversed lower court because it failed to consider

parties' debts when it is :ed its award); Dean v. Dean, 439 N.E.2d 1378, 1381, 1383

(Ind. Ct. App. 1982) (court upheld award to husband of two and one-half times more

property than to his wife); Cunningham v. Cunningham, 430 N.E.2d 809, 814 (Ind. Ct.

App. 1982) (court upheld trial court's order for wife to reconvey real estate to husband

where parties had been in a short term marriage and both were financially independent).

'^Cunningham, 430 N.E.2d at 814.

"Temple v. Temple, 435 N.E.2d 259, 262 (Ind. Ct. App. 1982).

^''Annotation, supra note 9, at 510-15.

'H35 N.E.2d 259 (Ind. Ct. App. 1982).

'''Id. at 262.

''Id.

^^Taylor v. Taylor, 420 N.E.2d 1319, 1323 (Ind. Ct. App. 1981); see also Annotation,

supra note 9, at 509-15.

"420 N.E.2d 1319 (Ind. Ct. App. 1981).
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was erroneous since his share of the assets upon dissolution amounted

to less than those he had brought into the marriage. The court ac-

knowledged that all factors in section 3 1-1-11. 5-ll(c) must be balanced

against one another when awarding marital property. "^^ The court observed

that while the husband was a skilled businessman, the wife was unskilled,

having forgone a career outside the home."^^ Thus, the court concluded

that the trial court's distribution of property was not clearly against the

logic and effect of the facts and circumstances before it."^^

The standard of review for determining whether a trial court has

abused its discretion has not gone uncriticized although the trial court's

job has been described as a "Herculean task."'^^ While the court applied

this standard again in Lord v. Lord,'^'^ it acknowledged that such a

standard is imprecise and gives a trial judge a Hmitless range of choice.

Therefore, such a review is meaningless. "^^ The court contrasted this with

the more measurable objective of obtaining a "just and proper" ahmony
distribution. Specifically, this term required that the alimony award leave

an injured wife in as good a condition as she would have been had her

husband died."*^

C Luedke v. Luedke: Rejection of the Equal

Split Starting Point

In Luedke v. Luedke,"^^ the Indiana Court of Appeals approved of

the "just" criticism of the abuse of discretion standard as previously

made in Lord v. Lord"^^ and determined that this situation was in need

of repair. "^^ In Luedke, the court addressed the issue of whether the trial

court abused its discretion in awarding fifty-seven percent of the property

to the husband and forty-three percent to the wife.^^ In an unprecedented

opinion, the court, while recognizing perhaps that this was a change in

the law, held that the language of section 31-1-1 1.5-1 1(c)(1) regarding

the marital contribution of the parties means that a potentially equal

division of the marital property should be the starting point for a trial

'^Id. at 1323.

''Id.

''Id. at 1324.

^Temple v. Temple, 435 N.E.2d 259, 262 (Ind. Ct. App. 1982).

^M43 N.E.2d 847 (Ind. Ct. App. 1982).

''Id. at 850-51 n.4.

'^Id. The appellate court in Luedke similarly acknowledged that the standard applicable

to an alimony distribution under the prior Indiana divorce statute provided the judge with

a range of choice within which to act, contrary to the current dissolution act. Luedke v.

Luedke, 476 N.E.2d 853, 859 (Ind. Ct. App.), vacated, 487 N.E.2d 133 (Ind. 1985).

^^76 N.E.2d 853 (Ind. Ct. App.), vacated, 487 N.E.2d 133 (Ind. 1985).

M43 N.E.2d 847 (Ind. Ct. App. 1982).

''Luedke, 476 N.E.2d at 859-60, 865.

'°Id. at 855.
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court's analysis of the other statutory factors.^' If, however, one spouse

has neglected his or her role, this fifty-fifty split under section 31-1-

11.5-1 1(c)(1) is not required."

The parties in Luedke had been married for nineteen years and had

three children. At the time of the divorce, Robert was an executive with

Eli Lilly and Company while his wife, Shari, had returned to school to

prepare for a job as a respiratory therapist after having been out of

the work force for their nineteen years of marriage. During those years,

Shari was a full-time homemaker and mother. The trial court awarded

fifty-seven percent of the marital property to Robert and forty-three

percent to Shari." On appeal, Shari contended that the trial court abused

its discretion in this division of the marital property.

The court proceeded to an analysis of the relevant statutory factors,

sections 31-l-11.5-ll(c)(l), (3), and (5). In reviewing the economic cir-

cumstances of each spouse at the time of property disposition, it was

evident that Robert had the advantaged position due to his secure position

with a stable company. ^"^ In reviewing the earnings abilities of the parties,

it was also evident that Robert had the superior position. ^^ The court

then turned to an analysis of section 3 1-1-11.5-11 (c)(1) to determine if

this would offset the favorable position of Robert under sections 31-1-

11.5-1 1(c)(3) and (5), thereby justifying an award in his favor of fifty-

seven percent of the property. The court recognized, as previously held

in Temple v. Temple, ^^ that this section recognized the contribution of

homemaking endeavors to the acquisition of marital property. ^^ Fur-

thermore, a necessary corollary is the rebuttable presumption that the

contribution of the homemaker is equal to that of the wage earner. ^^

Thus, the court held that the starting point for the division of property

is a potentially equal one under section 31-1-1 1.5-1 1(c)(1), which can be

rebutted by either party's proof that an equal division would not be

just and reasonable. ^^ Therefore, a burden is placed on each party to

prove that an equal division of property would not be just or reasonable. ^°

Thus the court emphasized that its holding is not in contravention of

prior cases which held that the division of property need not be equal

in order to effect a just and reasonable division of property.^'

^'/of. at 865 (emphasis original).

"M at 859-60.

"M at 855.

''Id. at 861.

''Id. at 862.

5^435 N.E.2d 259 (Ind. Ct. App. 1982).

''Luedke, 476 N.E.2d at 863. See supra text accompanying notes 33-34.

''Luedke, 476 N.E.2d at 864-65.

'"Id. at 865.

"^Id.

^'Id. See supra note 31.
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In supporting its decision to begin with an equal division of property

in a marital dissolution, the court offered several reasons. First, a definite

starting point for property distribution provides the "necessary structure"

in which the trial court can weigh evidence in rebuttal to an equal

division." Second, it provides a more meaningful appellate court review

because there is an articulated starting point, contrary to the prior limitless

range of choice exercised by the trial court." Third, litigants would be

aided in negotiating property settlements because they would have a

starting point from which to begin negotiations.^"^ Fourth, the court

reasoned that the legislature meant to recognize the marriage relationship

as "a common enterprise, a voluntary union of co-equals in which the

parties define and agree upon their roles. "^^

Thus, in effect the court appHed a formula approach in reviewing

the trial court. Because factors two and four in section 31-1-11. 5-ll(c)

were irrelevant, factor one estabhshed a rebuttable presumption of an

equal division of property. However, factors three and five were in

Robert's favor. "[B]ecause of Robert's superior economic circumstances

and earning ability[,]"^^ the presumption of equal distribution was re-

butted, in favor of Shari. It therefore followed that the award of fifty-

seven percent of the property to Robert was an abuse of discretion.

The appellate court in Luedke supported its position that a potentially

equal division of property should be the starting point for a trial judge

in a dissolution action by reference to other jurisdictions adopting this

same approach." The court also noted that two states, Arkansas and

North Carolina, maintain a rebuttable presumption of an equal distri-

bution of property by statute. ^^ In analyzing the interpretation of the

North Carolina statute, the North Carohna Court of Appeals, in White

"•^Luedke, 476 N.E.2d at 865.

"Id.

"'Id.

"•'Id. at 866.

''''Id. at 867.

'"Id. at 865-66. See, e.g.. Cherry v. Cherry, 66 Ohio St. 2d 348, 348, 353-56, 421

N.E.2d 1293, 1294, 1298-99 (1981), where the Supreme Court of Ohio rejected the contention

that an irrebuttable or rebuttable presumption existed that mandated an equal division of

property under the Ohio dissolution statute, but accepted the proposition that a potentially

equal division should be the starting point from which a trial judge should proceed.

Accord, Paul W. v. Margaret W., 8 Fam. L. Rep. (BNA) 3013, 3015-16 (C.P. Allegheny

County (Pa.) Dec. 1, 1981).

''^Luedke, 476 N.E.2d at 866; see also Ark. Stat. Ann. § 34-1214(A)(l) (Supp.

1985) ("All marital property shall be distributed one-half [1/2] to each party unless the

court finds such a division to be inequitable, in which event the court shall make some

other division that the court deems equitable . . . ."); N.C. Gen. Stat. § 50-20(c) (Supp.

1983) ("There shall be an equal division . , . unless the court determines that an equal

division is not equitable. If the court determines that an equal division is not equitable,

the court shall divide the marital property equitably. . . ."). In Glover v. Glover, 4 Ark.
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V. White, ^'^ compared the statute to other equitable distribution statutes.

The court noted that the vast majority of states vest the decision regarding

the distribution of property in the individual judge's discretion, given

the particular circumstances at hand.^^ In such states no presumption

of equality in distribution exists.^' The court contrasted these states with

North Carolina's statute which was deemed indistinguishable from the

Arkansas statute, which also establishes a rebuttable presumption of an

equal division of property. ^^ Thus the court rejected the wife's contention

that the trial court's equal distribution of property was erroneous where

she had contributed services that exceeded the value of her interest in

jointly and separately held property. ^^

In addition to Arkansas and North Carolina, Wisconsin has a statute

that presumes an equal division of property as to property not acquired

prior to or during marriage through gift, bequest, or inheritance. ^"^ This

distribution can be offset, however, by considering various statutory

factors. ^^ In Jasper v. Jasper,''^ the Wisconsin Supreme Court considered

the rationale behind Wisconsin's statute to be that marriage should be

viewed as a partnership where the contribution of a full-time homemaker

has value at least as great as that of the contribution of the breadwinner.

Specifically, the homemaking partner has forgone career opportunities

App. 27, 29, 627 S.W.2d 30, 31, reh'g denied, 628 S.W.2d 882 (Ark. App. 1982), the

court interpreted the above Arkansas statute and stated that when a trial court distributes

property in an unequal manner, it must give its reasons for such disposition.

^•^64 N.C. App. 432, 308 S.E.2d 68 (1983), affd as modified, 312 N.C. 770, 324

S.E.2d 829 (1985).

^°308 S.E.2d at 71.

''Id.

'Hd.

'Hd. at 72.

'•Wis. Stat. Ann. § Idl .255 (West 1981). Wisconsin also adopted the Uniform

Marital Property Act (UMPA), which became effective in that state on January 1, 1986.

Wis. Stat. Ann. § 766.001 to -.97 (West Supp. 1986). The Prefatory Note to the UMPA
states that the Act is a property law merely governing the rights of spouses to property

during marriage. Unif. Marital Property Act, Prefatory Note, 9A U.L.A. 21 (Supp.

1986). The theory behind the act is that the contributions of both spouses during a

marriage are equal such that they share equal undivided ownership of marital property.

Two propositions behind the Act are that: (1) marriage involves a mode of sharing, and

(2) that this sharing mode is an ownership right upon divorce. Id. at 22. Thus, the UMPA
merely takes the parties "to the door of the divorce court." Id. at 23. The comments

emphasize that the appropriate procedures for dividing property should be determined

from individual states' dissolution statutes. Id. The Indiana General Assembly has twice

rejected Senate Bill No. 6, which would adopt the UMPA in Indiana. It will be before

the General Assembly again in 1987 with some amendments. See S. 6, 1986 Gen. Assembly

§§ 1-25 (1986); Middleton, Confusion, Uncertainty Surround Equitable Distribution, Nat'l

L. J., May 26, 1986, at 31, col. 1.

"Wis. Stat. Ann. § 767.255 (West 1981).

^^07 Wis. 2d 59, 318 N.W.2d 792 (1982).
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to further those of that partner's spouse. ^^ In spite of the above reasoning,

the court upheld an unequal division of property where the evidence

supported the finding that the husband had contributed more to the

marriage financially and in caring for minors than the wife had."^^

The Jasper court's explanation of the rationale behind the Wisconsin

statute is strikingly similar to the propositions of Indiana courts as

previously set forth in Temple and Taylor v. Taylor,^^ where the con-

tributions of a homemaker to the marriage as well as that individual's

forgone career opportunities were recognized as factors to be considered

in achieving equitable distribution. Thus, the recognition of marriage as

a partnership permeates all equitable distribution statutes regardless of

whether or not those statutes are accompanied by a mandate for the

trial judge to begin his analysis with a rebuttable presumption of equality

in distribution. One commentator has said that the doctrine of a fifty-

fifty split as the starting point for equitable distribution is merely a

means to "structure the court's deliberative process" in reviewing the

statutory factors. ^° In other words, this commentator surmised that

perhaps the true reasoning behind this "starting point analysis" is that

one cannot expect judges to adhere to the policies recognizing a home-

maker's contributions and forgone career opportunities to the marriage

partnership when attempting to achieve an equitable distribution.^*

The Indiana Supreme Court rejected this distrust of the ability of

trial court judges properly to apply the policies of equitable distribution

when the supreme court reviewed the lower court's decision in Luedke.

In a cursory opinion, the Indiana Supreme Court rejected the appellate

court's interpretation of section 31-1-1 1.5-1 1(c)(1) and stated that while

perhaps one's mind ''ought to lean toward an equal division" of property,

"to require [such] as a matter of law . . . impinge[s] [upon] the trial

judge's ability to openly weigh all the facts and circumstances . . .
."^^

The court reasoned that the daily actions of people are not readily

susceptible to mathematical apphcation when it comes to marital dis-

solution actions. ^^ Thus the court rejected the appellate court's formula-

hke application of section 31-1-1 1.5-1 1(c). The court also reasoned that

due to the sensitive and difficult task at hand in a property dissolution

action, a trial judge should be vested with broad discretion. The court

also cited many prior cases holding that the statutory term mandating

''Id. at 68, 318 N.W.2d at 797.

''Id.

'HIQ N.E.2d 1319 (Ind. Ct. App. 1981).

^°L. Golden, supra note 5, at 244.

**'M at 245 n.64; see also Foster, Commentary on Equitable Distribution, 26 N.Y.L.

ScH. L. Rev. 1, 31-32 (1981).

'^Luedke, 487 N.E.2d at 134.

"/of.
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a "just and reasonable" distribution does not require an equal or

relatively equal division of property. '^'^ Thus, it appears that the part-

nership theory of marriage behind equitable distribution should be a

sufficient guide for trial judges dividing property upon marriage dis-

solution without imposing upon them an analytical framework for their

"Herculean task."^^

Cases decided subsequent to Luedke during this survey period have

followed Luedke, although not without criticism. In Baker v. Baker, '^^

the Fourth District Court of Appeals that had decided Luedke was again

faced with the issue of whether the trial court's division of marital

property was just and reasonable where the wife was awarded sixty

percent of the marital assets. The husband contended that this distribution

was not just and reasonable in light of Luedke. ^^ Relying on the supreme

court's decision in Luedke, the court of appeals in Baker rejected the

husband's contention, finding that the great earnings disparity in favor

of the husband supported the lower court's decision. ^^ The court re-

affirmed the prior principles established in Temple and Swinney v.

Swinney^^ that in a property dissolution action a trial court's action will

be presumed to be correct, and a trial court will be reversed only for

an abuse of discretion. ^°

Judge Young, in a concurring opinion, criticized this result in several

respects. In a somewhat cynical view, he first concurred on the basis

that the supreme court's decision in Luedke virtually precluded an appel-

late court's review of a trial court's discretion. He stated, "[0]ur supreme

court has reinstated the pre-Luedke situation in which a trial court's

range of choice is virtually limitless and our review little more than

pretense."^' He argued that the distribution of assets will vary from

court to court based on the particular "disposition or whim" of a certain

judge who may be tempted to resort to who was "good" or "bad,"

thereby reinstating fault-based concepts of divorce. ^^ He further argued

that the fifty-fifty starting point of Luedke would have provided a real

basis for appellate review and precluded the possibility that the "financial

''Id. Sit 135. See, e.g., Van Riper v. Keim, 437 N.E.2d 130 (Ind. Ct. App. 1982);

Irwin V. Irwin, 406 N.E.2d 317 (Ind. Ct. App. 1980); In re Marriage of Julien, 397

N.E.2d 651 (Ind. Ct. App. 1979); Dahlin v. Dahlin, 397 N.E.2d 606 (Ind. Ct. App. 1979);

In re Marriage of Davis, 182 Ind. App. 342, 395 N.E.2d 1254 (1979).

^Temple v. Temple, 435 N.E.2d 259, 262 (Ind. Ct. App. 1982).

M88 N.E.2d 361 (Ind. Ct. App. 1986).

''Id. at 364.

''Id. at 365.

'H\9 N.E.2d 996 (Ind. Ct. App.), transfer denied, 426 N.E.2d 658 (Ind. 1981).

•^Baker, 488 N.E.2d at 364.

''Id. at 366.

'Hd. at 366-67.
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well-being of [dissolution litigants] [would be] left to the good graces

of a particular trial judge . . .
."^^ Indeed, one commentator has men-

tioned that with the advent of no-fault divorce, society has merely changed

its focus of unpleasantness from the reasons for a marriage break-up

to disputes over factors affecting property distribution.^"^

In Planert v. Planert,"^^ another case subsequent to Luedke, the court

of appeals seemed to come to a merely tahsmanic conclusion that the

property distribution was just and reasonable after determining that the

lower court based its decision upon the conduct of the parties during

the marriage as it related to the disposition of their property. Thus, the

court affirmed the piQ-Luedke abuse of discretion standard as a means

to review a trial court's decision. ^^ Another case decided during the

survey period, however, indicated that the appellate court's standard of

review is not totally toothless. In Schnarr v. Schnarr,^^ the court of

appeals overturned the trial court's decision that had awarded the wife

ninety-six percent of the marital assets in spite of the fact that both

spouses had identical training in the operation of a business and the

same work experience. The court rejected the lower court's reasoning

that the future earnings ability of the husband supported an award in

the wife's favor in accordance with Indiana Code section 31-1-11.5-

ll(c)(5).^«

Luedke essentially did not change the state of the law in Indiana

regarding property distribution upon marriage dissolution. While the

contributions of a homemaking spouse like Shari Luedke will not be

unrecognized in a property distribution, such a spouse also cannot assume

an automatic right to one-half of the marital property. Due to the fact-

sensitive nature of each dissolution action, Indiana trial judges have

been vested with broad discretion in determining such issues. As long

as the bench and bar remain cognizant of the policies behind equitable

distribution and seek to implement them in their decisions, it should

not be too detrimental that a trial judge is not required to begin with

a fifty-fifty division of the property when determining a property dis-

tribution case.

''Id. at 367.

'^"LaCayo, supra note 11, at 55, col. 1; see also Middleton, supra note 74, at 31,

col. 1 (the author also raised concerns regarding how equitable distribution laws are being

applied, quoting Judge Young's opinion in Baker).

M78 N.E.2d 1251 (Ind. Ct. App. 1985).

^^In another case decided during the survey period, Neffle v. Neffle, 483 N.E.2d

767 (Ind. Ct. App. 1985), the court found the lower court did not abuse its discretion

in awarding the husband most of the assets but requiring him to pay a cash award. The

court recognized that Indiana code section 31-1-1 1.5-1 1(b)(2) permits marital assets to be

distributed in kind as well as in money. Id. at 768-69.

M91 N.E.2d 561 (Ind. Ct. App. 1986).

'^^Id. at 564-65.
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III. VA1.UAT10N OF Marital Property:

Jointly Held Stock and Partnership Interests

Two other important cases were decided in this survey period. Both

Eyler v, Eyler^^ and Peddycord v. Peddycord^^^ dealt with the proper

valuation of marital property. However, each case addressed the concept

of valuation in the context of two distinct types of marital property,

jointly held stock and professional partnership interests.

A. Eyler v. Eyler: Jointly Held Stock

The case of Eyler v. Eyler^^^ presents an interesting approach to the

valuation of jointly held shares of stock. In this case, the husband and

wife were joint owners of 90.2% of the outstanding stock in the husband's

business, Superior Training Services, Inc.^°^ The couple subsequently

divorced and the trial court was required to decide how this jointly held

property should be divided in order to achieve a just and equitable

result.

The trial court had determined that the husband would retain all

of the couple's stock in the business and the wife would receive a money
judgment equal to the value of one-half of the jointly owned stock. '°^

In theory the trial court spHt the stock in half and awarded the wife

a sum of money equal to the value of 45.1% of the stock. However,

the trial court also decided that the wife's 45.1% of the stock represented

a minority share of the total outstanding stock in the business. '^^ When
valuing minority shares, discounts are normally applied to the total value

of the minority shares in order to compensate for the difference in real

value between majority and minority shares of stock. '^^ In this case, the

value of the wife's shares of stock was discounted by 25% in order to

arrive at its "true value." '°^ The trial court decided that the 45.1%

shares of stock which the wife was theoretically "selling" to her husband

were worth 25% less than their "book value" because her stock rep-

resented only a minority interest in the business. Her corresponding

money judgment was reduced by the equal percentage. '^^

^'492 N.E.2d 1071 (Ind. 1986).

'«'479 N.E.2d 615 (Ind. Ct. App. 1985).

'°'492 N.E.2d 1071 (Ind. 1986).

'"^Eyler, 492 N.E.2d at 1073.

'"Eyler v. Eyler, 485 N.E.2d 657, 661 (Ind. Ct. App.), vacated, 492 N.E.2d 1071

(Ind. 1986).

"^/of. at 661.

'°^5ee Perlman v. Permonite Mfg. Co., 568 F. Supp. 222, 230 (N.D. Ind. 1983),

aff'd, 134 F.2d 1283 (7th Cir. 1984).

'^Eyler, 485 N.E.2d at 661.

'°'Id.
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The wife appealed this decision on the basis that the trial court

erred in applying a minority discount to the value of her portion of

the stock. '°^ She argued that because she had always been a joint owner

of 90.2% of the outstanding shares, her stock had never been treated

as a minority interest. The Indiana Court of Appeals upheld the trial

court's determination with little discussion.'"*^ The court of appeals simply

recognized that the wife owned 45.1% of the stock after the property

was divided. This percentage was less than 50% and was, therefore, a

minority share of stock subject to a minority discount. ''°

On appeal, the Indiana Supreme Court reversed the court of ap-

peals.'" Instead of analyzing the issue in terms of the percentage of

stock owned by each spouse after the property division, the supreme

court concentrated on the nature of the joint ownership of stock before

the property division."^ "[T]he shares constituting the 90.2% share of

the business were at all ... times held in joint ownership and not

burdened by the factors which may warrant consideration of the 'minority

interest' discount.""^ Although the wife's share of stock was technically

a minority share, her stock had always been exercised as part of a

majority block and, therefore, was not worth less than any of the other

stock in the business. Thus, the wife was awarded a money judgment

equal to the full value of her shares of stock.

The decision of the supreme court rests upon a recognition of

common law principles on the nature of joint ownership.'"' Joint tenants

own a single, unified interest in personal or real property."^ Each joint

tenant owns an undivided share of the whole property."^ If the husband

and wife jointly owned 90.2% of the outstanding shares, both owned

a majority interest in the corporation. The court reasoned that minority

discounting was not necessary because neither spouse had ever been

relegated to the position of minority shareholder."^

'"^"Candace was to receive a money judgment corresponding to the value of 45.1%

of the outstanding stock in Superior Training Services, which percentage represented a

minority interest. Application of a minority discount was supported by law." Id.

''"Id.

'"Eyler v. Eyler, 492 N.E.2d 1071, 1074 (Ind. 1986).

'''Id.

"''The supreme court's decision is similar to the court of appeals decision in that

neither court engaged in a lengthy discussion of the nature of joint ownership.

'"See Duncan v. Suhy, 378 111. 104, 37 N.E.2d 826 (1941); Richardson v. Richardson,

121 Ind. App. 523, 98 N.E.2d 190 (1951); Clausen v. Warner, 118 Ind. App. 340, 78

N.E.2d 551 (1948); In re Lorch's Estate, 33 N.Y.S.2d 157 (Sur. Ct. 1941).

"^Welsh V. James, 408 111. 18, 95 N.E.2d 872 (1950), rev'd, 7 111. 2d 106, 129 N.E.2d

699 (1955); Rogers v. Rogers, 437 N.E.2d 92 (Ind. Ct. App. 1982); Clovis v. Clovis, 460

P.2d 878 (Okla. 1969); Turner v. Turner, 185 Va. 505, 39 S.E.2d 299 (1946).

'"Eyler, 492 N.E.2d at 1074.
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At first glance, it would appear that the supreme court was ignoring

a fundamental fact of the couple's divorce. At some point the corporate

stock had to be divided and would no longer be held in joint ownership."*^

After division, the wife would have owned 45.1^o of the stock, nu-

merically a minority interest. If the wife was entitled to a money judgment

equal to her share and numerically her share was a minority one, her

money judgment should have been discounted to reflect its minority

status.

However, the decision of the supreme court correctly recognized the

practical reality surrounding the wife's "minority" interest. First, inherent

in a trial court's power to grant a divorce is the power to determine

how the marital property should be divided. ^'^ A value must be placed

on the marital property in order for the court to determine how an

equitable and just division can be achieved. The trial court has the

discretion to designate a particular date at which valuation of property

will officially occur. ^^° Logically, however, valuation would have to occur

prior to the actual division of the property. '^^ Without knowing the

value of a particular piece of marital property, the trial court would

be unable to make a decision that is just and equitable to all parties.

In Eyler, the couple's marital property was valued as of the date

of separation. ^^^ At the date of separation, the marital property had not

been divided. Although they no longer lived together, the husband and

wife still owned 90.2% of the stock as joint owners. Both were still

majority owners. Thus, the value of the wife's shares could not be

discounted in value as minority shares because at the time of valuation,

she was owner of the whole majority interest.

In addition, the Indiana Supreme Court correctly rejected the mi-

nority discount theory because of the true nature of the wife's stock.

Minority shares are normally discounted because the owner lacks the

power to control corporate decision making. '^^ For this reason, minority

"^Joint tenancies may be severed in a number of ways. Severance will normally result

in the creation of a tenancy in common. See Mann v. Bradley, 188 Colo. 392, 535 P.2d

213 (1975), where the wife "conveyed" her share of property to her husband, the other

joint holder, thus destroying the joint tenancy. See also Jackson v. O'Connell, 23 111. 2d

52, 177 N.E.2d 194 (1961).

"'Taylor v. Taylor, 436 N.E.2d 56, 58 (Ind. 1982).

^^°Id. at 58 & n.l. In Taylor, an issue arose as to whether the marital home should

be valued at the time of separation or at the time the dissolution action commenced. The

Indiana Supreme Court decided that a trial court is not "hmited to a specific date of

valuation." Id. at 59. If the property division is just and reasonable, the trial court's

decision will not be overturned. Id.

'"See Annotation, Proper Date for Valuation of Property Being Distributed Pursuant

to Divorce, 34 A.L.R. 4th 63, 63-85 (1984), for a discussion of how different jurisdictions

determine the proper date for valuation of marital property.

'^'Eyler, 492 N.E.2d at 1074.

'^^Perlman v. Permonite Mfg. Co., 568 F. Supp. 222, 230-31 (N.D. Ind. 1983), aff'd,

734 F.2d 1283 (7th Cir. 1984), stated
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shares are not worth as much as majority shares, even though they both

have the same "book value, "'^'* Prior to the divorce, the wife exercised

her shareholder rights as a majority owner. The 45.1% of the total

shares designated as belonging to the wife were never "minority" shares

in the sense that the owner lacked the power to direct corporate affairs.

As the supreme court properly stated, the shares were "not burdened

by the factors which may warrant consideration of the 'minority interest'

discount. '"25

For these reasons, the supreme court reached the correct decision

in the Eyler case. Although in the pure numeric sense, the wife owned
only a minority interest once the shares of stock were divided, these

shares were never burdened by the deficiencies normally attributed to

true minority shares, such as a stock owner's inability to control corporate

decision making. Because the wife's shares were always part of a majority

block of shares, subjecting her interest to a minority discount was

unwarranted.

B. Peddycord v. Peddycord: Professional Partnership

Interests

Property valuation was the subject of another recent Indiana decision,

Peddycord v. PeddycordJ^^ At the time of the husband and wife's

divorce in Peddycord, the husband was a partner in a law firm.'^^ The

parties agreed that his interest in the professional partnership was a

marital asset subject to division in the dissolution action. '^^ In order to

divide this asset, the trial court had to place a value on the partnership

interest and award the wife a money judgment equal to her equitable

share of the husband's interest. '^^

Placing a value on a spouse's partnership interest was not a simple

task. The trial court decided to use a formula found in the partnership

"A minority shareholder could not have expected to receive a proportionate

share of the going concern value of the assets if he had remained a stockholder

of Amnest as a going concern, unless the assets as a whole, or the company
as a whole, were to be sold. As a minority stockholder, he would have had

no voice in a corporate policy, and no power to influence decisions as to whether

to sell and, if so, when and how. The control of these decisions is an element

of value . ..."

Id. at 231 (citing Moore v. New Ammest, Inc., 6 Kan. App. 2d 461, 474-75, 630 P.2d

167, 177 (1981)).

'^'Perlman, 568 F. Supp. at 231.

'^'Eyler, 492 N.E.2d at 1074.

'M79 N.E.2d 615 (Ind. Ct. App. 1985).

'^'Id. at 616.
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agreement, which was used to calculate a partner's interest at the time

of his death. '^^ Most partnership agreements contain formulas for cal-

culating the amount of money the partnership will give a partner in

order to "buy out" his share upon his death or withdrawal from the

partnership.'^' According to the partnership agreement in Peddycord, at

the time of his death the husband would be entitled to $20,673.73, the

amount of his capital account, plus a death benefit payment of

$53,630.89.'^^ From the total of these two figures, the trial court sub-

tracted $16,908.02 for the habilities owed by the husband to the part-

nership.'" The trial court arrived at a net valuation of the husband's

interest totalling $57,396.60. '^^

On appeal, the husband argued that the trial court erred in using

the partnership death benefit formula for calculating the value of his

present interest in the partnership.'^^ The husband argued that the value

of his interest should be calculated according to the partnership's formula

for reimbursing partners who withdraw from the firm. The Indiana

Court of Appeals found that the wrong formula had indeed been used

to calculate the husband's interest and reversed the trial court's decision. '^^

The court of appeals began its analysis by recognizing that partnership

agreements normally contain several formulas for determining the amount

of money a former partner is entitled to receive upon his withdrawal

from the firm.'^^ This amount is different depending on whether the

partner withdraws from the firm, becomes disabled, dies, or retires. '^^

While recognizing that at least one other jurisdiction has used the death

benefit formula for calculating a husband's present interest, the court

of appeals decided that the formula used for reimbursing partners who
withdraw from the firm represented the correct formula for calculating

a husband's present interest in a dissolution action. '^^

''"Id.

'"Walzer, Developing the Financial Circumstances of a Marital Community, 1978

Economics of Divorce 111, 127-33.

''^Peddycord, 479 N.E.2d at 616.

'''Id.

'''Id.

"''Id. at 616-17.

'"Id. at 616.

"^Id. See Annotation, Evaluation of Interest in Law Firm or Medical Partnership

for Purposes of Division of Property in Divorce Proceedings, 14 A.L.R.3d 621, 621-29

(1976), for a further discussion of formulas available for valuing a partner's interest in

a partnership.

""^Peddycord, 479 N.E.2d at 617; see also Fonstein v. Fonstein, 53 Cal. App. 3d

846, 126 Cal. Rptr. 264 (1975), vacated, 17 Cal. 3d 738, 131 Cal. Rptr. 873, 552 P.2d

1169 (1976); Johnson v. Johnson, 277 N.W.2d 208 (Minn. 1979); Weaver v. Weaver, 72

N.C. App. 409, 324 S.E.2d 915 (1985); Holbrook v. Holbrook, 103 Wis. 2d 327, 309

N.W.2d 343 (Wis. Ct. App. 1981).
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In deciding this issue, the court drew an analogy between partnership

agreements and hfe insurance pohcies.'^^ An insurance company will pay
a different amount to a life insurance policyholder depending on whether
the holder dies or voluntarily cashes in his pohcy.'^' The distinction

between these two amounts rests on the element of volition.'"*^ Presum-
ably, a policyholder never voluntarily dies, while cashing in the insurance

policy is a discretionary decision which rests solely within the pohcy-

holder's control. Likewise, withdrawing from a partnership is a decision

a partner freely undertakes, but dying, retiring, or becoming disabled

are decisions "involuntarily" imposed upon him.^"^^

Thus, just as "[a]n insurance policy's value, for the purposes of a

marriage dissolution, is its cash value . . .," the Peddycord court decided

that the value of a partner's interest in a marriage dissolution is de-

termined as if the partner ''cashed in" or withdrew from the firmJ^"*

The Peddycord decision illustrates the difficulty a court faces when
valuing an interest in a professional or small partnership business ar-

rangement. The value of most business interests is measured by the fair

market value. '"^^ However, an interest in a professional partnership usually

has no hypothetical outside marketplace in which its value can be de-

termined.'^^ Instead, it is generally more rehable to ascertain the value

according to an internal marketplace which determines what the business

or practice is worth to the spouse who will continue to operate in that

business. '^^ As one author has noted, there is a distinct difference between

these two marketplace scenarios:

What an "outsider" is willing to pay is generally considerably

less than what the practice or business will yield to its present

proprietor. Many businesses and virtually all practices have a

personal element that is non-transferrable. Yet, too great a dis-

''°Peddycord, 479 N.E.2d at 617.

""M Upon death the holder's beneficiaries receive the full proceeds owed under the

insurance contract. If the holder decides to "cash in" his policy before death, he is

entitled only to the present value of his policy determined by the premiums previously

paid. Id.

'''Id.

'"^Retiring may be seen as a voluntary decision, although it is usually tied to a factor

over which an individual has no control — his age.

'''Peddycord, 479 N.E.2d at 617.

'^'Walzer, supra note 131, at 128.

'"^In the case of a law partnership, the partners must be attorneys who practice law

in the partnership. Attorneys cannot form law partnerships with non-attorneys who do

not practice law in the partnership. See Model Code of Professional Responsibility DR
3-103 (codified at Ind. Code Ann. § DR 3-103 (Burns 1984)). For this reason, the partnership

in Peddycord was the only entity that could theoretically buy out the husband's partnership

interest.

'""Walzer, supra note 131, at 128.
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count does not do [sic] justice to the non-proprietor spouse,

generally the wife. For a divorce is not the same as a sale. The

day after the divorce the husband will continue to earn what

he previously earned. Some incremental value should be allowed

for this continuity of earning power when determining the value

of a business or professional practice."*^

The court of appeals correctly determined that the partnership agree-

ment was the best source for establishing a marketplace for the husband's

interest. Deciding which formula to use from the agreement is a matter

of choosing which scenario most accurately represents the husband's

interest at the time of dissolution. Death benefit formulas are normally

funded by insurance policies. ^"^^ For this reason, the value placed on the

departing partner's interest is normally higher under the death benefit

formula. This money, however, would not be available at the time of

a couple's divorce. '^°

Because the withdrawal formula is usually not funded by insurance,

it is probably '*close to pure book value—the lowest price" of all the

categories. '^^ The withdrawal formula does not include any additional

benefit that would normally be awarded a partner who has lost his status

with the partnership under "involuntary" circumstances. Instead, the

withdrawal formula represents the present value of his interest—the

amount of his capital account minus liabilities owed to the partnership.

Under this formula, the other spouse could not take advantage of benefits

that arise from factual scenarios that may never occur—namely that the

partner dies, retires, or becomes disabled while he is still a partner in

the firm. For these reasons, the withdrawal formula represents the most

logical formula for calculating a partner's present interest in a partnership

at the time of dissolution.

IV. Conclusion

Indiana courts were not willing to assume that a fifty-fifty division

of marital property was the proper starting point for purposes of equitable

distribution. Although other states have adopted this presumption either

by caselaw or by statute, Indiana preferred to give trial judges wide

discretion to determine what a fair and reasonable division should be.

In the area of valuation of marital property, Indiana took an in-

teresting approach to how to value jointly held stock and partnership

interests. In refusing to allow a wife's shares of stock to be subject to

'"'Id. at 128-29.

''°Id. at 129.

'''Id.
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1

a minority discount, the Indiana Supreme Court noted that although

numerically the wife's share was a minority one, the wife and her husband

at the date of separation still owned all the stock in joint tenancy. In

valuating a husband's professional partnership interest, the Indiana Court

of Appeals rejected the death benefit formula and decided that the

withdrawal formula was the fairest and most logical way to evaluate

the present interest at the time of divorce.

Indiana courts in some ways are maintaining the status quo regarding

the best way to divide marital property, and are developing some trends

in the area of valuation of special kinds of marital property. Practitioners

and divorcing couples should be aware of the trends in marital property,

considering the wide discretion given to trial judges to divide property

as well as the different types of marital property that can be divided.


