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INTRODUCTION 

 

This Article surveys banking, business, and contract law decisions of the 

Indiana Supreme Court (“Supreme Court”) and Indiana Court of Appeals 

(“Court of Appeals”) between September 1, 2024, and August 31, 2025 (the 

“Survey Period”).1 

————————————————————————————— 
1. This Article marks the twelfth consecutive year that the author has surveyed Indiana 

banking, business, and contract law for the Indiana Law Review, and he is grateful to the Editors-

in-Chief, other editors, and staff of the ILR for their support and assistance. He is grateful as well 

to Judge Margret G. Robb who is the proximate cause of this effort. Prior Survey Articles are 

cited passim by year covered, e.g., “2022–2023 Survey Article.” All the Articles are denominated 

“Banking, Business, and Contract Law.” Here are the full citations for the prior eleven Articles: 

48 IND. L. REV. 1195 (2015) (covering 2013–2014); 49 IND. L. REV. 981 (2016) (covering 2014–

2015); 50 IND. L. REV. 1179 (2017) (covering 2015–2016); 51 IND. L. REV. 945 (2018) (covering 

2016–2017); 52 IND. L. REV. 635 (2019) (covering 2017–2018); 53 IND. L. REV. 821 (2021) 
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This Article will not itemize every Indiana banking, business, and contract 

law development during the Survey Period. Instead, it will illustrate some of the 

big-picture issues in these fields, situate where applicable those developments 

in national trends, and provide several practice pointers for both transaction 

lawyers and litigators. This Article also gives a brief update on the Supreme 

Court’s commercial courts initiative.2 

 

I. COMMERCIAL COURTS UPDATE 

 

The Supreme Court established “Commercial Courts” in six Indiana 

counties in 2019 and added courts in four additional counties two years later.3 

Commercial courts seek to streamline a court’s efficiency, educate judges and 

litigants, and create predictable business case law that encourages companies to 

incorporate or complete transactions within the state.4 In this regard, the Court 

has enhanced the functionality of Odyssey, its statewide online court case 

management system, to include substantive order searches of commercial court 

dockets.5 

During the Survey Period, Judge Stephen R. Bowers of Elkhart County 

retired.6 Judge Bowers was truly one of the founders of commercial courts in 

Indiana and made significant contributions to their establishment and growth. 

The Supreme Court appointed Judge Andrew Hicks to succeed Judge Bowers.7 

The Supreme Court also established a new Commercial Court in Tippecanoe 

County and appointed Judge Daniel J. Moore to preside over it.8 

It is very clear that the commercial courts are attracting significant and 

complex commercial litigation that would likely have been filed as diversity 

actions in federal court. Examples of two such cases follow: one, a securities 

fraud class action arising out of a $1.275 billion public offering; the second, a 

dispute over insurance coverage for a mass toxic tort action in Taiwan. 

————————————————————————————— 
(covering 2018–2019); 54 IND. L. REV. 783 (2022) (covering 2019–2020); 55 IND. L. REV. 461 

(2022) (covering 2020–2021); 56 IND. L. REV. 669 (2023) (covering 2021–2022); 57 IND. L. REV. 

811 (2024) (covering 2022–2023); and 58 IND. L. REV. 741 (2025) (covering 2023–2024). 

2 . Commercial Courts Committee, IND. JUD. BRANCH, https://www.in.gov/courts/iocs/

committees/commercial-courts/ [https://perma.cc/V4QJ-CKL6] (last visited Sep. 23, 2025). 

3. Sydney Byerly, New state commercial courts are open in 10 Indiana counties, THE 

STATEHOUSE FILE (Aug. 28, 2025), https://www.thestatehousefile.com/briefs/new-state-

commercial-courts-are-open-in-10-indiana-counties/article_edb29962-3472-11ed-a95c-9743a22

5094a.html [https://perma.cc/P33M-T46G]; Vigo County to open a commercial court, TERRE 

HAUTE TRIBUNE-STAR (Dec. 2, 2020), https://www.tribstar.com/news/local_news/vigo-county-

to-open-a-commercial-court/article_fa8db806-1a13-5ce5-95a3-587f853e0a2b.html 

[https://perma.cc/5V5D-34SS]. 

4. Tyler Moorhead, Business Courts: Their Advantages, Implementation Strategies, and 

Indiana’s Pursuit of Its Own, 50 IND. L. REV. 397, 398 (2016). 

5. TERRE HAUTE TRIBUNE-STAR, supra note 3.  

6 . IND. SUP. CT., ANNUAL REPORT 2024-2025, at 45 (2025), https://www.in.gov/courts/

supreme/files/2425report.pdf [https://perma.cc/9SXG-K8FU]. 

7. Id. 

8. Id. 
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The first case involves Elanco Animal Health Inc., an Indiana corporation, 

which is a global leader in animal health, manufacturing, and delivering 

products and services to prevent and treat disease in farm animals and pets. 

(Elanco was formerly a business unit of Eli Lilly and Company and became an 

independently incorporated company in 2018.) In January 2020, Elanco made a 

major public offering of its securities, selling approximately $725 million of 

common stock and another $550 million of a specialized security called 

“tangible equity units.”9  

In October of that year, a shareholder class action lawsuit was filed in the 

Marion County Commercial Court of Indiana against Elanco, certain executives, 

and other individuals and entities, alleging that Elanco and certain of its 

executives made materially false or misleading statements and failed to disclose 

certain facts about Elanco’s relationships with third-party distributors and 

revenue attributable to those distributors in the January offering materials, 

causing investors in those offerings economic loss.10  

The litigation was stayed during the pendency of parallel litigation in federal 

court. Following amendments to the complaint, the Commercial Court granted 

Elanco’s motion to dismiss on April 17, 2024, in an impressive forty-page 

order.11 During the Survey Period, the Indiana Court of Appeals affirmed in all 

respects.12  

The second case began nearly a decade ago, when a group representing over 

one thousand former workers sued a group of affiliated companies and alleged 

that they had been harmed by exposure to multiple toxic substances during their 

employment at numerous factories in Taiwan.13 The defendants are generally 

referred to in the litigation as “Technicolor” and include several affiliates, some 

of which are successors to companies that went by the names of “Thomson 

Consumer Electronics” and “RCA Corporation.”14 

Technicolor subsequently filed suit in Marion Commercial Court against 

Allianz Global Risks US Insurance Company, a part of the largest insurance 

company in the world, seeking defense and indemnity for the claims in the 

Taiwan class action.15 The Commercial Court made a series of rulings in the 

litigation which were, for the most part, favorable to Technicolor. Some of these 

rulings were appealed but generally affirmed. The most recent developments 

included the Commercial Court entering an order on January 19, 2024, ordering 

————————————————————————————— 
9. Order Granting Motion to Dismiss ¶ 39, Safron Cap. Corp. v. Elanco Animal Health, Inc., 

No. 49D01-2010-CT-036760 (Marion Super. Ct. Apr. 17, 2024). 

10. Class Action Complaint ¶¶ 40–79, Safron, No. 49D01-2010-CT-036760 (Marion Super. 

Ct. Oct. 16, 2020). 

11. Order Granting Motion to Dismiss, supra note 9. 

12. Safron Cap. Corp. v. Elanco Animal Health Inc., 267 N.E.3d 463, 484 (Ind. Ct. App.), 

reh’g denied, Sep. 23, 2025. 

13. Complaint for Damages and Declaratory Relief ¶ 9, Technicolor USA Inc. v. Ins. Co. of 

N. Am., No. 49D01-1810-PL-040578 (Marion Super. Ct. Oct. 9, 2018) 

14. Id. ¶¶ 1, 10. 

15. Id. ¶ 6. 



2026]             BANKING, BUSINESS, AND CONTRACT LAW 927 

 

 
the payment of specified amounts of defense costs owed by Allianz to 

Technicolor.16 During the Survey Period, the Court of Appeals affirmed in all 

respects.17  

As these two examples show, the Indiana Commercial Court project is 

achieving its purpose of allowing business and commercial disputes to be 

resolved with expertise, technology, and efficiency, ultimately enhancing 

economic development in Indiana by furthering the efficient, predictable 

resolution of business and commercial law disputes. 

 

II. BANKING LAW 

 

The mandate of this Article encompasses “banking,” and the author includes 

within that charge litigation, including debt collection actions, between financial 

institutions and their borrowers.18 Debt collection cases where the creditor is 

other than a financial institution are reviewed in Part IV of this Article. 

 

A. A Priority Contest Between a Mortgage and a Mechanic’s Lien 

 

EdgeRock Development, LLC v. C.H. Garmong & Son, Inc. involved the 

financial tribulations of a commercial construction project called the “Trails of 

Westfield.”19 

EdgeRock contracted with Garmong, Fox Contractors Corp., and a third 

company to complete certain aspects of a retail and multi-family housing project 

spanning five different parcels of land, two of which were owned by EdgeRock, 

two by ZPS Westfield, LLC (“ZPS”), and one by a third party.20  The two 

EdgeRock parcels were encumbered by a mortgage to secure the payment by 

EdgeRock of the purchase price of the two parcels.21 (This mortgage is referred 

to throughout the litigation as the “Acquisition Mortgage.”)22 

Work began on the project in 2017. ZPS contracted directly with EdgeRock 

for the work to be completed on its two parcels and paid its financial obligations 

outlined in its contract with EdgeRock in full.23 In December 2018, following 

five months of nonpayment from EdgeRock, Garmong filed a notice of intention 

to hold a mechanic’s lien and recorded a mechanic’s lien in the amount of 

————————————————————————————— 
16. Order on Defense Costs Owed by Allianz ¶ 49, Technicolor, No. 49D01-1810-PL-

040578 (Marion Super. Ct. Jan. 19, 2024). 

17. Allianz Glob. Risks US Ins. Co. v. Technicolor USA, Inc., 266 N.E.3d 755 (Ind. Ct. App. 

2025), trans. denied, 274 N.E.3d 934 (Ind. 2026). 

18. See infra Part IV for a discussion of debt collection actions not involving financial 

institutions. 

19. 261 N.E.3d 192, 198 (Ind.), reh’g denied, Aug. 20, 2025. 

20. Id. 

21. Id. 

22. Id. 

23. Id. at 200. 
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approximately $2.1 million.24 

Shortly thereafter, First Bank agreed to loan $4.9 million to EdgeRock, the 

proceeds of which were used to discharge the Garmong mechanic’s lien 

(approximately $2.1 million), which was released; pay off the Acquisition 

Mortgage on EdgeRock’s two parcels (approximately $2.0 million), which also 

was released; provide funds to EdgeRock (approximately $400,000); and other 

purposes.25 (First Bank refers to this loan as a “refinancing,” and it did, indeed, 

take out the earlier Acquisition Mortgage on EdgeRock’s two parcels.) First 

Bank was not aware that Garmong “had an outstanding claim for work 

performed of over $1 million in addition to the Garmong mechanic’s lien of $2.1 

million that was being paid off at the closing.”26 

Garmong and Fox recorded and then sought to foreclose additional 

mechanics’ liens.27 Although there are other issues of interest in this case, only 

the validity of the Garmong and Fox mechanics’ liens and the priority of the 

First Bank mortgage will be addressed. 

In August and September 2019, Fox recorded mechanic’s liens—each 

totaling approximately $1.7 million—against ZPS’s two parcels and 

EdgeRock’s two parcels.28  In September 2019, Garmong also recorded 

mechanics’ liens—each in the approximate amount of $1.0 million—against 

ZPS’s two parcels and Edge Rock’s two parcels. 29  This case was filed in 

December 2019, in which Garmong and Fox sought to foreclose on their 

mechanics’ liens and damages for breach of contract and unjust enrichment.30 

Starting with the mechanic’s lien issue, the trial court held Garmong was 

entitled to foreclose its mechanic’s liens both on the EdgeRock parcels and on 

the ZPS parcels and that Fox was entitled to foreclose its mechanics’ liens both 

on the EdgeRock parcels and on the ZPS parcels.31 

The Court of Appeals vacated these two holdings, concluding that because 

the two contractors had filed mechanics’ liens against the parcels of both 

EdgeRock and ZPS when they only had claims against one or the other, all of 

their liens were void.32 

The Supreme Court straightened this up, saying that “no reported case in 

Indiana has ever held [what the Court of Appeals did here], and this case should 

not be the first.”33 The court held that the liens filed against the properties with 

respect to which the two contractors did not have claims were, in fact, void, but 

————————————————————————————— 
24. Id. at 214. 

25. Id. at 201. 

26. EdgeRock Dev., LLC v. C.H. Garmong & Son, Inc., 227 N.E.3d 907, 916–17 (Ind. Ct. 

App. 2024), aff’d in part and vacated in part, EdgeRock, 261 N.E.3d 192. 

27. EdgeRock, 261 N.E.3d at 201. 

28. Id. 

29. Id. 

30. Id. 

31. Id. at 201–02. 

32. Id. at 202. 

33. Id. 
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that this did not invalidate the liens against the properties with respect to which 

they had claims.34 Based on the evidence at trial, the Supreme Court found that 

Garmong had a lien of $520,000 against ZPS and that Fox had liens totaling 

approximately $1.4 million against EdgeRock.35 

As to the priority of First Bank’s mortgage, the trial court held that it had 

priority only for the approximately $2.1 million of its loan that was paid to 

Garmong.36 (This was not an issue in the Court of Appeals decision because it 

had vacated the competing mechanics’ liens altogether.) The Supreme Court 

affirmed the trial court’s judgment.37 

First, the bank claimed that the priority of a mechanic’s lien dates from the 

date the lien was recorded, such that the bank’s mortgage had priority here 

because it pre-dated the filing of the mechanics’ liens.38 The Supreme Court was 

extraordinarily firm rejecting this argument, saying that “more than 150 years’ 

worth of cases from our Court and the Court of Appeals say otherwise,” 

dropping a footnote citing ten Indiana cases to that effect and then saying that 

that case law “mirrors how courts around the country interpret these sorts of 

relation-back provisions in lien statutes.”39 

Second, the bank argued that it enjoyed a statutory priority accorded to 

construction project financing by Indiana Code section 32-28-3-5(d).40 This 

priority, the Supreme Court said, was available to the bank with respect to the 

approximately $2.1 million that the bank loaned to EdgeRock to pay off the 

prior Garmong construction lien.41 But it was not available for the balance of 

the loan because those funds were not used for the project.42 Rather, those funds 

were used to pay off EdgeRock’s investors’ Acquisition Mortgage.43 The court 

quoted with approval the finding of the trial court that “[t]he Bank knew that the 

lien it was paying off was for work already completed” and that “it was not 

funding a traditional construction loan where the bank provides acquisition 

funding that allows the project to proceed.”44 

Third, the bank maintained that its mortgage was entitled to be equitably 

subrogated to the rights and obligations of the Acquisition Mortgage.45 Equitable 

subrogation allows the refinancing lender to take the priority of the mortgage it 

pays off.46 First Bank and Amicus Indiana Bankers Association pointed out that 

Indiana recognizes the doctrine of equitable subrogation in the refinancing 

————————————————————————————— 
34. Id. 

35. Id. at 209. 

36. Id. at 217. 

37. Id. at 219. 

38. Id. at 215. 

39. Id. at 215–16. 

40. Id. at 214. 

41. Id. at 217. 

42. Id. at 218. 

43. Id. 

44. Id. at 218–19. 

45. Id. at 214. 

46. Id. at 219. 
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context generally, and they argued that there is no authority for not applying the 

doctrine when mechanics’ liens are involved.47 If anything, the contractors were 

better off, the bank said, because it was its loan that enabled EdgeRock to pay 

Garmong’s outstanding invoices.48 

But the Supreme Court was quick to note that the doctrine of equitable 

subrogation sounds, in fact, in equity. Here, the “trial court found that the 

equities favored the contractors because the portion of the loan in dispute was 

not a traditional refinancing but a vehicle for the investors to retrieve their 

capital without paying the contractors that had improved the properties 

composing the project in which they had invested.”49 And that was enough for 

the Supreme Court: “While the trial court could have weighed the equities as 

the bank proposes, the court didn’t have to. We cannot second-guess the court’s 

judgment because the evidence supports its findings, and its findings support its 

conclusion.”50 

The Supreme Court was undoubtedly correct on the issues of dating of the 

mechanics’ liens and the statutory priority. As to the equitable subrogation issue, 

the question is one of equity and the trial court’s reasoning is highly supportable. 

Furthermore, the timing of events in this drama was such that the bank, by not 

conditioning its making of the loan in the first place on obtaining the necessary 

protections from what happened, invited this result by its lack of diligence. 

 

B. Renewing Unsatisfied Judgments 

 

In a number of decisions over the years, Indiana Court of Appeals Judge 

Paul D. Mathias has explicated what he himself has called the “somewhat arcane 

legal history that is the background for collection of civil judgments under 

Indiana law.”51 In a particularly helpful concurring opinion in Lewis v. Rex 

Metal Craft, Inc., he points out two important statutory time periods affecting 

judgments: the ten-year judgment lien period and the twenty-year life of 

judgment period.52 As Judge Mathias stated:  

 

During the eleventh through twentieth years after judgment, no lien 

exists as to the debtor’s real estate. However, with the permission of the 

court, execution against real estate may still issue, albeit without the 

benefit of a judgment lien. Proceedings supplemental are also available 

to a judgment creditor during the second decade.53 

————————————————————————————— 
47. Id. at 219–20. 

48. Id.  

49. Id. at 220. 

50. Id. 

51. Lewis v. Rex Metal Craft, Inc., 831 N.E.2d 812, 821 (Ind. Ct. App. 2005) (Mathias, J., 

concurring); see also Converging Cap., LLC v. Steglich, 234 N.E.3d 902, 904–06 (Ind. Ct. App. 

2024). 

52. Lewis, 831 N.E.2d at 822 (Mathias, J., concurring). 

53. Id. at 823 (citations omitted). 
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However, Judge Mathias says, because of this confusing complexity of 

execution and proceedings supplemental, and the added uncertainty caused by 

the two attendant decade-long time periods, most sophisticated judgment 

creditors “renew” their judgments shortly before the expiration of the first (and 

each successive) decade after judgment.54 

In two extremely similar cases during the Survey Period, one from Marion 

County and the other from Lake County,55 trial courts failed to understand the 

operation of such judgment renewals. In both cases, as the creditor’s unsatisfied 

judgment approached its tenth anniversary, the creditor filed a new complaint 

against the debtor to renew the original judgment and collect its amount plus 

interest.56 This is the “judgment renewal” that Judge Mathias speaks of. The 

practical effect is to obtain a new ten-year judgment lien against the debtor’s 

property. 

In both cases, the trial court dismissed the complaint. 57  In the Marion 

County case, the court said “the proper way to renew a judgment is to file a 

motion to renew in the original court . . . rather than in a new cause of action.”58 

In both cases, the Court of Appeals reversed, harkening back to a decision 

discussed in last year’s survey:  

 

“To renew a judgment, before the end of the first ten-year . . . period[,] 

the judgment creditor files a new case alleging that it owns the judgment 

at issue.” Such a complaint enables the judgment creditor to obtain a 

new judgment against the debtor and, thus, a new judgment lien on the 

debtor’s property.59  

 

Accordingly, the creditors acted not only within their rights but prudently by 

filing their renewal complaint under a new cause number.60 

 

C. Some Shenanigans in a Bank/Lender – Borrower/Landlord – 

Tenant Relationship 

 

The borrower in Bob Evans Restaurants, LLC v. Bank OZK used loan 

proceeds to purchase commercial real estate which was then leased to a tenant 

————————————————————————————— 
54. Id. 

55. Autovest, L.L.C. v. Abner, 245 N.E.3d 193 (Ind. Ct. App. 2024); Autovest, LLC v. Bach, 

255 N.E.3d 1221 (Ind. Ct. App. 2025). As can be seen, both cases involve the same creditor. The 

second case was Judge Stephen E. Scheele’s first opinion for the Court of Appeals; in it, the court 

reversed his former court, the Lake Superior Court. 

56. Abner, 245 N.E.3d at 194; Bach, 255 N.E.3d at 1222. 

57. Abner, 245 N.E.3d at 194; Bach, 255 N.E.3d at 1222. 

58. Abner, 245 N.E.3d at 194. 

59. Id. at 195 (first alteration in original) (citations omitted) (quoting Converging Cap., LLC 

v. Steglich, 234 N.E.3d 902, 905 (Ind. Ct. App. 2024)). 

60. Id. 
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for use as a restaurant.61 Included in the collateral for the loan was all of the 

borrower’s interest as landlord under future and existing leases.62 Bank/lender, 

borrower/landlord, and tenant signed a standard subordination, non-disturbance 

and attornment agreement that subordinated the lease to the lien of the mortgage 

and authorized the bank to require that tenant pay rent directly to it.63 

Eventually tenant closed the restaurant, stopped paying rent, and defaulted 

on the lease. 64  Borrower then defaulted and the bank foreclosed on the 

property.65 The bank also exercised its rights under the lease and subordination 

agreement to direct the tenant to pay rents directly to it.66 

Unbeknownst to the bank, the tenant and the borrower signed a settlement 

agreement where tenant agreed to pay the borrower $225,000 in return for the 

borrower releasing the tenant from any obligations under the lease.67 

The bank obtained title to the property after the foreclosure sale and sued 

the tenant to enforce the lease.68 The tenant responded that the lease had been 

terminated and so it was off the hook.69 

The Court of Appeals succinctly summarized the situation: “There is no 

dispute that Lender was not a party to the Lease Agreement and the Settlement 

Agreement between Tenant and Borrower. Lender, however, was a party to the 

Subordination Agreement executed by the three parties to protect each party’s 

respective interest in the Property.”70 Judge Peter Foley does a nice job here of 

articulating how a mortgage, lease, and subordination agreement interact in such 

circumstances. 

 

D. Rights of a Junior Lienholder Following Foreclosure 

 

Sanders v. US Bank Trust National Ass’n as Trustee for ABS Loan Trust 

VI71 makes clear the rights of a junior lienholder in a mortgage foreclosure 

action. In this case, the sheriff’s foreclosure sale yielded sufficient proceeds to 

pay the senior lienholder in full. The balance of the sale proceeds were held by 

the court’s clerk, but when the junior lienholder (who, after all, had a valid 

judgment against the property) sought to be paid, the owner argued that the 

junior lienholder’s “mortgage [lien] and claim based thereon was extinguished 

at the Sheriff’s Sale” and did not attach to the sheriff sale proceeds.72 The Court 

————————————————————————————— 
61. 245 N.E.3d 657, 2024 WL 4141625, at *1 (Ind. Ct. App. 2024) (unpublished table 

decision). 

62. Id. at *1. 

63. Id. at *2. 

64. Id. 

65. Id. 

66. Id. 

67. Id. at *3. 

68. Id. at *4. 

69. Id.  

70. Id. at *5. 

71. 268 N.E.3d 803 (Ind. Ct. App. 2025). 

72. Id. at 809. 
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of Appeals affirmed the trial court’s judgment for the junior lienholder: “Indiana 

caselaw also provides that a lien of a junior mortgagee is transferred or attached 

to the surplus proceeds from the sale under a senior mortgage foreclosure.”73 

 

E. A Mortgage Foreclosure Action Decided Against the Bank: Putative 

Mortgagee Failed to Designate Evidence Precluding 

Summary Judgment for the Owner 

 

In Servbank, SB v. RP2FISH LLC, a bank claimed to be the successor-in-

interest to the original mortgagee on some property in Indianapolis.74 The owner 

took the position that the original mortgage had been released.75 In the bank’s 

foreclosure action, the owner sought summary judgment designating, among 

other things, the Mortgage, the Release, and an affidavit from the owner’s 

manager indicating that the owner (1) paid $285,000.00 for the property, (2) 

received a title commitment showing no unreleased mortgages, and (3) had no 

notice of any outstanding rights of others.76 The court concluded that under the 

circumstances, that owner had made a prima facie showing of its entitlement to 

summary judgment, such that the burden shifted to bank to designate evidence 

establishing that a factual issue remained in the case.77 The court then held that 

the bank had failed to designate evidence issue precluding summary judgment.78 

As such, the court affirmed the trial court’s grant of summary judgment in favor 

of the owner.79 

 

F. Residential Property Foreclosure Cases 

 

The author began writing these survey articles in the wake of the financial 

crisis of 2007–09. It was a time characterized by many residential foreclosures, 

a considerable number of which failed because of the inability of mortgagees to 

prove that they owned the debt. In the intervening decade, mortgagees have 

gotten their acts together, and it is rare to find a case in which the mortgagees 

cannot prove their entitlement to foreclosure. That was certainly the case during 

this Survey; cases in which foreclosure was achieved are set forth in the 

margin.80 

————————————————————————————— 
73. Id. at 814. 

74. 266 N.E.3d 270, 2025 WL 1912094, at *1 (Ind. Ct. App. 2025) (unpublished table 

decision). 

75. Id. 

76. Id. 

77. Id. at *3. 

78. Id. at *4. 

79. Id. 

80. Sims v. Bank of N.Y. Mellon as Tr. for Certificate Holders of CWABS, Inc., Asset-

Backed Certificates, Series 2005-BC5, 266 N.E.3d 267, 2025 WL 1903643 (Ind. Ct. App.) 

(unpublished table decision), trans. denied sub nom., Sims v. Bank of N.Y. Mellon, 272 N.E.3d 

 



                  INDIANA LAW REVIEW [Vol. 59:923 

 

934 

One such case worthy of attention here is Klunder v. Bank of New York 

Mellon as Trustee for CWHEQ Revolving Home Equity Loan Trust, Series 

2007-A.81 A promissory note evidencing a home equity loan was discharged in 

bankruptcy.82 Some years later, the note servicer sent information to the makers 

as to the amount outstanding on the note, including a caveat that if the note had 

been discharged in bankruptcy, the information did not constitute a demand for 

payment.83  Ultimately, the property was foreclosed upon and the makers 

counterclaimed, arguing that the notices they had received violated the Indiana 

Deceptive Consumer Sales Act (DCSA).84 

The Court of Appeals does a good job walking through the law on how 

bankruptcy discharges the individual mortgagee’s debt in a bankruptcy but that 

the lien on the property remains, citing what is probably the leading Indiana case 

on the subject: McCullough v. CitiMortgage, Inc.85 

As to the DCSA claim, the Court of Appeals says that “the DCSA does not 

apply to the alleged deceptive acts because the acts were permitted by law. 

Under federal law, for example, a creditor shall—to the extent applicable—

furnish a consumer with a periodic statement disclosing several items, including 

some information particular to home-equity plans.”86 

  

————————————————————————————— 
960 (Ind. 2025) (untimely petition to transfer has been filed) (land contract vendor defaulted on 

its mortgage on the property; mortgagee granted foreclosure; and contract vendee appealed but 

the Court of Appeals affirmed); Deva v. Sec. Fed. Sav. Bank, 267 N.E.3d 1075 (Ind. Ct. App.), 

trans. denied, 270 N.E.3d 958 (Ind. 2025) (trial court entered summary judgment in favor of 

Security Federal Savings Bank in this mortgage foreclosure action; the Court of Appeals 

affirmed); Bonner v. Fifth Third Bank, Nat’l Ass’n, 267 N.E.3d 1092, 2025 WL 2374892 (Ind. 

Ct. App. 2025) (unpublished table decision), trans. denied sub nom., Anderson v. Fifth Third 

Bank, Nat’l Ass’n, 274 N.E.3d 936 (Ind. 2026) (Fifth Third sought to foreclose on the Bonner 

property because the Bonners had defaulted on their loan, which was secured by a mortgage on 

the property; Fifth Third designated the promissory note, the mortgage, and a sworn affidavit 

indicating the loan was in default; trail court held Fifth Third was entitled to foreclosure and the 

Court of Appeals affirmed); Goodner v. M&T Bank, 251 N.E.3d 558, 2024 WL 5116375 (Ind. 

Ct. App. 2024) (unpublished table decision), trans. denied sub nom., Ryan v. M&T Bank, 257 

N.E.3d 780 (Ind. 2025) (despite signing three sets of mortgage loan documents showing that she 

owed amounts exceeding $90,000 for the home and despite making mortgage payments for over 

a decade, mortgagor claimed she had bought the property outright for $10 cash and never owed 

anything to any lender; trial court rejected her arguments, and the Court of Appeals affirmed); 

Bey v. Fifth Third Bank Nat’l Ass’n, 253 N.E.3d 568, 2025 WL 289356 (Ind. Ct. App.) 

(unpublished table decision), trans. denied, 262 N.E.3d 819 (Ind. 2025) (Court of Appeals shows 

great patience here in considering the appeal from an order of foreclosure filed by an individual 

who described himself as the Grand Sheik of the Moorish Science Temple of America #27 Sol 

Temple; such respect for litigants is beyond admirable; Judge Elaine Brown wrote the decision, 

joined by Judges Altice and Tavitas). 

81. 247 N.E.3d 789, 2024 WL 4602210 (Ind. Ct. App. 2024) (unpublished table decision). 

82. Id. at *1. 

83. Id. 

84. Id. 

85. 70 N.E.3d 820 (Ind. 2017). McCullough, in turn, cites Long v. Bullard, 117 U.S. 617 

(1886), which established the principle. 

86. Klunder, 2024 WL 4602210, at *3. 
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III. BUSINESS LAW  

 

A. Andrew Nemeth Properties, LLC v. Panzica 

 

After the close of the Survey Period, the Indiana Supreme Court decided 

Andrew Nemeth Properties, LLC v. Panzica,87 a closely-watched case discussed 

at length in last year’s Survey Article.88  

The reader is referred to that Article for the details of the dispute, including 

the conflicting outcomes in the trial court89 and Court of Appeals.90 In short, 

Andrew Nemeth and his company (“Nemeth”) contended that he and three 

brothers named Panzica (the “Panzicas”) orally formed a limited liability 

company (LLC) called “NP3, LLC” to pursue a business opportunity; that the 

Panzicas cut him out of the deal; and that he was entitled to share in the deal’s 

profits, either as a member of NP3, LLC or under a theory of unjust 

enrichment.91 The Panzicas maintained that no LLC including Nemeth was ever 

formed (indeed, they argued that an Indiana LLC cannot even be formed orally) 

and that any claim Nemeth might have had for unjust enrichment was barred by 

the doctrine of “unclean hands” (a reference to an allegedly undisclosed real 

estate commission Nemeth received in connection with the deal).92 The trial 

court held that no LLC was ever formed, agreeing with the Panzicas that an 

Indiana LLC cannot be formed orally; conducted a bench trial on the unjust 

enrichment claim; and held it barred by the doctrine of unclean hands.93 The 

Court of Appeals reversed, holding that an Indiana LLC can be formed by oral 

agreement; that issues of fact remained as to whether Nemeth and the Panzicas 

had formed such an agreement; that the issue of unjust enrichment is a question 

of law, not equity, such that it should have been tried to a jury; and that in such 

a jury trial, the Panzicas could not use the unclean hands defense as that is an 

equitable doctrine not available to defend against a legal claim.94 

Oral argument was held before the Supreme Court in the case on December 

5, 2024, and the Court rendered its decision on November 6, 2025.95 Amicus 

appeared in support of Panzica’s position that an Indiana LLC can only be 

formed in writing and on both sides of the question of whether unjust enrichment 

————————————————————————————— 
87. 271 N.E.3d 1100 (Ind. 2025). 

88. 2023–2024 Survey Article, supra note 1, at 760–64. 

89. Andrew Nemeth Props., LLC v. Panzica, No. 50C01-2202-PL-000002 (Marshall Cir. Ct. 

June 6, 2023). 

90. Andrew Nemeth Props., LLC v. Panzica, 234 N.E.3d 183 (Ind. Ct. App. 2024), vacated, 

Nemeth, 271 N.E.3d 1100. 

91. Id. at 185–86. 

92. Id. at 187–88. 

93. Id. at 188. 

94. Id. at 191–93. 

95. Nemeth, 271 N.E.3d 1100. 



                  INDIANA LAW REVIEW [Vol. 59:923 

 

936 

was a question of law or equity.96  

Justice Derek Molter’s opinion for a unanimous Supreme Court resolved 

the major issues as follows. First, the Court agreed with Panzica that formation 

of an Indiana LLC requires a written operating agreement.97 Second, although 

Nemeth could not therefore establish that he was a member of NP3, LLC, the 

court agreed with Nemeth that he could pursue a claim that the Panzicas 

breached an agreement that he had with them that he would become a member.98 

Third, the court agreed with Nemeth that his claim of unjust enrichment sounded 

in law, not equity, and that he was entitled to a jury trial on that issue.99 Fourth, 

the court agreed with the Panzicas that their defense of unclean hands would be 

available to them in any such jury trial.100 

Assuming this Article’s author is accurate in summarizing the court’s 

decision in this way, it is apparent that each of the litigants won on two of the 

issues and lost on two of the issues. While the Supreme Court cut back on the 

decision of the Court of Appeals in Nemeth’s favor, the court’s decision was far 

more favorable to him than the result in the trial court. 

Each of the four conclusions are extremely interesting and make a lot of 

new Indiana law. While this Article cannot exhaustively discuss the Court’s 

analysis, a few points on each are warranted. 

The issue of whether the formation of an Indiana LLC requires a written 

operating agreement is essentially a question of statutory interpretation. The 

battle is joined over the meaning of two sections of the act. First, a section 

defining the term “operating agreement” (the “Definition Section”): 

 

“Operating agreement” means any written or oral agreement of the 

members as to the affairs of a limited liability company and the conduct 

of its business that is binding upon all the members.101 

 

Second, a section describing the way in which a person becomes a member of 

an LLC (the “Member Section”): 

 

(a) Subject to subsection (b), a person may become a member in a 

limited liability company: (1) in the case of a person acquiring an 

interest directly from the limited liability company, upon compliance 

with the operating agreement or if the operating agreement does not 

provide in writing, upon the written consent of all members; and (2) in 

————————————————————————————— 
96. Brief of Amici Curiae Ind. Bus. L. Att’ys, Nemeth, 234 N.E.3d 183 (No. 23A-PL-1383), 

2024 WL 3816418, at *12; Brief of Amicus Curiae Def. Trial Couns. of Ind., Nemeth, 234 N.E.3d 

183 (No. 23A-PL-1383), 2024 WL 3816414, at *9–12; Brief of Amicus Curiae the Ind. Trial 

Laws. Ass’n, Nemeth, 234 N.E.3d 183 (No. 23A-PL-1383), 2024 WL 3816422, at *9–11. 

97. Nemeth, 271 N.E.3d at 1108. 

98. Id. at 1108. 

99. Id. at 1114. 

100. Id. at 1116–17.  

101. IND. CODE § 23-18-1-16 (2025). 
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the case of an assignee of an interest, as provided in section 4 or 4.1 of 

this chapter. (b) The effective time of admission of a member to a 

limited liability company is the later of the following: (1) The date the 

limited liability company is organized. (2) The time provided in the 

operating agreement, or if no time is provided, when the person’s 

admission is reflected in the records of the limited liability company.102 

 

Nemeth’s argument is that the Definition Section makes unambiguously 

clear that LLC operating agreements may be oral; the word “oral” itself is used 

in the statute.103 As to the language in the Membership Section that requires a 

writing, Nemeth says that that applies only to members joining an LLC after its 

formation, not original members.104 

But the court, acknowledging that Nemeth’s interpretation is reasonable, 

nevertheless agrees with the Panzicas that LLC operating agreements must be 

in writing to bind the parties.105 In support of its imposing a statute of frauds 

requirement on LLC operating agreements, the court gives three reasons. First, 

it says that requiring operating agreements to be in writing “better aligns with 

other provisions [of the LLC] Act.”106  Second, it finds that interpretation 

consistent with what it calls the “more clearly written statutes” of other states.107 

In a nod to originalism, the court looks to the “original public meaning” but 

finds evidence thereof to be “limited.”108 

The court also sets forth several reasons in support of its conclusion that the 

Member Section (and its writing requirement) applies to both original and new 

members. First, the act’s “member” definition does not distinguish between 

original and new members, and the Membership Section’s timing provision 

covers original members.109 Second, the court says, the “legislature has not 

amended the [a]ct to track other model acts that have more recently been 

amended to distinguish between original and later-added members.”110 

The court’s reasoning is sound and certainly is grounded in all of the policy 

reasons that support the existence of statutes of frauds. 111  Of interest well 

beyond the particular issues in this case is the variety of statutory techniques 

that the court applied in analyzing them. The decision seems to make clear that, 

in future cases of statutory interpretation of any kind, the court is open to such 

considerations as how the statutory language in question aligns with other 

provisions of the statute; whether an asserted interpretation is consistent with 

————————————————————————————— 
102. IND. CODE § 23-18-6-1 (2025). 

103. Nemeth, 271 N.E.3d at 1109. 

104. Id. at 1111–12.  

105. Id. at 1111. 

106. Id. at 1109. 

107. Id. at 1110. 

108. Id.  

109. Id. at 1111–12. 

110. Id. at 1112. 

111. See, e.g., DF Activities Corp. v. Brown, 851 F.2d 920, 923 (7th Cir. 1988) (Posner, J.). 
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“more clearly written statutes” of other states; the statutory language’s “original 

public meaning”; and whether the legislature has amended the statutory 

language to track developments with respect to any similar model acts.112  

Having deprived Nemeth of his claim to have been a member of NP3, LLC, 

the court nonetheless held that genuine issues of material fact remained as to 

whether he and the Panzicas had an agreement that he would become a member 

of the LLC, an agreement which would have required no writing.113 While the 

Panzicas argued that the evidence was undisputed that there was never any 

agreement to this effect, the court sternly rejects their contention: “those are 

hotly disputed facts.”114  With a nod toward the Supreme Court’s summary 

judgment lodestar, Hughley v. State,115 the court agrees that Nemeth is entitled 

to present this claim to a jury.116 

The court next takes up the question of the proper forum for litigating 

Nemeth’s unjust enrichment claim and quickly concludes it to be a legal claim 

that juries can decide. Citing other Indiana cases117 and several treatises,118 the 

court makes the crucial distinction that the relief Nemeth seeks here is a 

judgment for money, rather than equitable relief.119 Given that a claim for a 

money judgment is a legal claim, the court says, the Indiana Constitution’s Right 

to Jury Trial Clause120 entitles Nemeth to a jury trial.121 

The last issue dealt with by the court is the Panzicas’ “unclean hands” 

defense.122 Recall that the trial court and Court of Appeals had opposing views 

on this issue: the trial court stated that it precluded Nemeth from recovery; the 

Court of Appeals stated that it could not be utilized to defend against a legal 

claim tried to a jury.123 

The Supreme Court concluded that unclean hands is a defense available for 

unjust enrichment regardless of whether the plaintiff seeks legal or equitable 

relief and held that its existence is a jury question.124 The court’s discussion is 

quite illuminating, starting with an overview of the doctrine itself and then 

candidly admitting that courts and commentators are deeply divided about 

————————————————————————————— 
112. Id. at 1109–13. 

113. Id. at 1113. 

114. Id. at 1114. 

115. Hughley v. State, 15 N.E.3d 1000 (Ind. 2014). 

116. Nemeth, 271 N.E.3d at 1113–14. 

117. Id. at 1115 (citing McKinney v. Springer, 6 Blackf. 511, 514–15 (Ind. 1843); Nehi 

Beverage Co. of Indianapolis v. Petri, 537 N.E.2d 78, 85 (Ind. Ct. App. 1989)). 

118. Id. (citing RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT § 4 cmt. d 

(A.L.I. 2011); 1 CORBIN ON CONTRACTS § 1.20 n.8 (rev. ed. 2024); DAN B. DOBBS & CAPRICE L. 

ROBERTS, LAW OF REMEDIES 109 (3d ed. 2018); 1 AM. JUR. 2D Actions § 13). 

119. Id. The Court gives examples of such equitable relief as a constructive trust, equitable 

lien, or subrogation. Id.  

120. IND. CONST. art. I, §20. 

121. Nemeth, 271 N.E.3d at 1115–16.  

122. Id. at 1116–19. 

123. Id. at 1106–07. 

124. Id. at 1116. 
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whether the unclean hands defense is limited to equitable relief or whether it 

applies to legal relief as well.125  

After a review of the authorities on both sides of the question,126 the court 

casts its lot in favor of the defense being available even when a plaintiff seeks a 

money judgment.127 At bottom, the court says, consideration of whether Nemeth 

can prove the elements of unjust enrichment includes consideration of Nemeth’s 

conduct, and that that consideration is the same as application of the unclean 

hands doctrine requires.128 

The last piece of the puzzle is whether the unclean hands question is also 

one to be decided by a jury.129 The Panzicas had argued that not only were they 

entitled to present the unclean hands defense but that its availability barred 

Nemeth’s unjust enrichment claim in the first place—and, indeed, the trial court 

had so held.130 But finding the evidence on this issue to be conflicting, the court 

holds that the jury, rather than the judge, is required to consider the question.131 

This is a most interesting and impressive opinion that will have influence 

far beyond business disputes like the one between Nemeth and the Panzicas.  

 

B. Simon Property Group Leaves Delaware and Redomesticates in Indiana 

 

Over a majority of both the Fortune 500 companies and the firms listed on 

the New York Stock Exchange (NYSE) are incorporated in one state, namely, 

Delaware. The state has long been considered the gold standard for corporate 

law in large part, at least in this Article’s author’s estimation, because of both 

its legislature and courts being deeply conscious of the interests of both 

corporations themselves and their investors. But things have gotten a little 

gnarly lately. 

Proceedings were launched in a Delaware court to enforce by specific 

performance Elon Musk’s agreement to purchase Twitter, prompting Musk to 

change his mind and consummate the deal.132 And the court also threw shade on 

Musk’s Tesla pay packages.133 Musk’s control of Tesla was such that he caused 

it to be reincorporated in Texas, and other founder-managed companies either 

have or are considering doing the same.134 In addition to Texas, Nevada has been 

————————————————————————————— 
125. Id. at 1116–18. 

126. Id. at 1118. 

127. Id. at 1119. 

128. Id. at 1120. 

129. Id. 

130. Id. 

131. Id. 

132. See Crispo v. Musk, 304 A.3d 567, 570–71 (Del. Ch. 2023). 

133. Tornetta v. Musk, 310 A.3d 430 (Del. Ch. 2024), rev’d sub nom., In re Tesla, Inc. 

Derivative Litig., No. 534, 2024, No. 10, 2025, No. 11, 2025, No. 12, 2025, 2025 WL 3689114 

(Del. Dec. 19, 2025). 

134. See Ball v. Tesla, Inc., No. 2024-0622-KSJM, 2025 WL 696598, at *1 (Del. Ch. Mar. 

3, 2025). 



                  INDIANA LAW REVIEW [Vol. 59:923 

 

940 

particularly aggressive in holding out the welcome mat.135 

Here in Indiana, the publicly traded Simon Property Group, Inc., relocated 

from Delaware during the Survey Period.136 It is worth drilling down on this 

development. 

First, under Delaware corporate law, a Delaware corporation can change its 

state of incorporation through a statutory process called “conversion.”137 At the 

same time, under Indiana corporate law, a corporation in another state can 

change its state of incorporation to Indiana through a statutory process called 

“domestication.” 138  Both conversion from Delaware and domestication into 

Indiana require shareholder approval.139 Because Simon is a publicly traded 

corporation, the details of the redomestication plan were required by applicable 

securities laws to be set forth in a proxy statement. 

Simon did this in connection with its annual shareholders meeting held on 

May 14, 2025.140 Its proxy statement for the meeting was sent to shareholders 

on April 1, and it set forth detailed reasons why its Board of Directors 

recommended redomestication.141 Among the reasons cited were that the cost-

savings of not being a Delaware corporation include avoiding (i) ongoing, future 

franchise tax obligations in Delaware of $250,000 each year, and (ii) litigation 

expense in Delaware based on historical activity and its case law, litigation 

driven regime.142  Second, most real estate investment trusts (REITS) are 

incorporated in Maryland, not in Delaware. 143  While Simon said that the 

Company could have joined many of its peers in Maryland, it values its deep, 

historical ties to the state of Indiana. 144  Third, the Company, and its 

predecessors, have been headquartered in Indiana for over 60 years, a state 

where it has significant operations, a large employee base, and familiarity with 

local government leaders.145 The incorporation in Delaware was a result of a 

merger in 1998, after incorporation in Maryland in 1993 in connection with the 

Company’s IPO, and the Board and management have evaluated the costs and 

benefits of incorporation in Delaware for many years.146 In connection with 

redomestication, the Board of Directors and its Governance and Nominating 

————————————————————————————— 
135. See, e.g., Gunderson v. Trade Desk, Inc., 326 A.3d 1264 (Del. Ch. 2024), as corrected 

(Nov. 8, 2024). 

136. Simon Prop. Grp., Inc., Current Report (Form 8-K) (May 15, 2025). 

137. DEL. CODE ANN. tit. 8, § 266(a) (West 2025). 

138. IND. CODE § 23-0.6-5-2 (2025). 

139. IND. CODE § 23-0.6-5-3 (2025); § 266(b). 

140. Simon Prop. Grp., Inc., Proxy Statement (Schedule 14A), at 1 (Apr. 1, 2025). 

141. Id. at 82–113. 

142. Id. at 85, 90. 

143. Eric Orlinsky, Hannah Lee & Itamar Kofman, DEXIT? The Case for Maryland over 

Texas or Nevada, A.B.A. (Mar. 16, 2026), https://www.americanbar.org/groups/business_law/

resources/business-law-today/2026-march/dexit-case-for-maryland-over-texas-nevada/ (“Over 

70 percent of publicly traded REITs are incorporated or formed in Maryland.”). 

144. Simon Prop. Grp., supra note 140, at 83. 

145. Id. at 82–83. 

146. Id. at 82. 
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Committee undertook significant efforts to evaluate the issue, including 

multiple presentations from third-party advisors and substantial diligence.147 

During the run-up to the shareholder vote, an organization called 

Institutional Shareholder Services (ISS), a proxy advisory firm, recommended 

that shareholders vote against the redomestication proposal.148 Simon called this 

recommendation misguided and disappointing; said that the motivations 

appeared to be unrelated to promoting long-term shareholder value; and 

reported that ISS had not responded to the company’s request to correct certain 

materially misleading statements and assertions contained in the report.149 

Finally, Simon said, another proxy advisory firm, Glass Lewis, had 

recommended voting for the redomestication proposal.150 

The shareholder vote on May 14, 2025, in favor of redomestication was 

strong: 174,001,954 in favor; 94,879,715 against; 389,867 abstain; and 

19,824,019 not voting.151 Redomestication in Indiana became effective on May 

15, 2025.152 

 

C. Agency 

 

1. Vicarious Liability of Gig Economy Employers.—Among the major 

exceptions to the doctrine of respondeat superior or vicarious liability is that an 

employer is not responsible for the torts of an agent who is an independent 

contractor. Black v. Shaffer addresses the hot topic of the applicability of this 

exception to gig workers.153 

Gina Black sued Kaytlin Shaffer and DoorDash, Inc. (“DoorDash”) after 

Black’s and Shaffer’s vehicles collided near an intersection in Munster, 

Indiana.154  Black sought to hold DoorDash vicariously liable for Shaffer’s 

alleged negligence, claiming Shaffer was acting as an employee of DoorDash at 

the time of the accident.155 After discovery, DoorDash moved for summary 

judgment, contending it could not be vicariously liable for Shaffer’s actions 

because Shaffer was an independent contractor and not a DoorDash 

employee.156  Alternatively, DoorDash claimed it was entitled to summary 

judgment even if Shaffer was its employee because Shaffer was not delivering 

for DoorDash at the time of the accident.157 

————————————————————————————— 
147. Id. at 82–113. 

148. Simon Prop. Grp., Inc., Proxy Statement Amendment (Schedule 14A), at 1 (May 5, 

2025). 

149. Id. 

150. Id. 

151. Simon Prop. Grp., supra note 136. 

152. Id. 

153. 253 N.E.3d 565, 2025 WL 262772, at *1 (Ind. Ct. App. 2025) (unpublished table 

decision). 

154. Id. 

155. Id. 

156. Id. 

157. Id. 



                  INDIANA LAW REVIEW [Vol. 59:923 

 

942 

At the time, Shaffer was a full-time college student enrolled at Purdue 

University Northwest and had been delivering for DoorDash for about six 

weeks.158  DoorDash is “a company that provides an online marketplace 

connection using web-based technology that connects contractors, restaurants 

and/or other businesses, and consumers.”159 

Before she was eligible to deliver for DoorDash, Shaffer had to sign an 

“Independent Contractor Agreement” (the “Agreement”).160 Here are several of 

the features of the Agreement: 

 

• Shaffer was free to select timeframes in which she wanted to receive 

delivery opportunities from DoorDash and could accept or reject 

opportunities as she saw fit. 

 

• Upon accepting a delivery opportunity, Shaffer had “the sole right to 

control the manner in which deliveries [were] performed and the means 

by which those deliveries [were] completed,” including the manner of 

pickup, delivery, and route selection.  

 

• The Agreement did not limit Shaffer’s ability to work for other 

companies—including DoorDash’s competitors—when she was not 

delivering for DoorDash. 

 

• Nor did the Agreement require Shaffer to use a particular mode of 

transportation, wear certain clothing, display DoorDash signs or logos, 

have a specific personal appearance, or pass performance evaluations.  

 

• Shaffer was, however, required to provide any equipment needed to 

facilitate deliveries, procure her own car insurance, and maintain a 

satisfactory consumer rating and completion rate. 

 

• DoorDash agreed to pay Shaffer per accurate delivery, but did not 

withhold income taxes. 

 

• The Agreement expressly classified Shaffer as an independent 

contractor.161 

 

The Court of Appeals held that “because Shaffer was an independent 

contractor as a matter of law and no exception to the general rule that a principal 

is not vicariously liable for the negligence of an independent contractor applies, 

————————————————————————————— 
158. Id. 

159. Id. 

160. Id. 

161. Id. (individual provisions of the Agreement have been separated for clarity). 
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DoorDash was entitled to summary judgment.”162 

The Court of Appeals analysis, written by Judge Dana Kenworthy, is 

extremely thorough. It started by identifying ten factors to distinguish 

employees from independent contractors,163  following Moberly v. Day.164  It 

then analyzed each factor with respect to the Agreement and found the 

relationship to be that of an independent contractor.165 The court then examined 

Indiana’s recognized exceptions to the general rule that a principal is not liable 

for the negligence of an independent contractor,166 following Bagley v. Insight 

Communications Co.167 Again it analyzed each of these exceptions as applied to 

this case and found none available to Black.168 

2. Liability of a Corporation for Torts of an Employee in a Workplace 

Accident Where the Victim is an Employee of a Sibling Corporation.—Theresa 

England, a driver for FedEx Express Corporation, a wholly owned subsidiary of 

FedEx Corporation, delivered a shipment to a business in Valparaiso.169 She 

attempted to make her delivery at an office, but she was directed to the loading 

dock.170 As she walked along the loading dock, another driver was backing a 

tractor-trailer into the loading dock.171  The tractor-trailer did not have an 

operating audible or visual warning system to alert others that the vehicle was 

being operated in reverse.172  The tractor-trailer was backed into England, 

pinning her between the vehicle and the loading dock; she suffered catastrophic 

injuries.173 

Indiana’s Workers’ Compensation Act provides the exclusive remedy for 

recovery of personal injuries “arising out of employment and in the course of 

employment.”174 Although the law bars a court from hearing any common law 

claim brought against an employer for a workplace injury, it does permit an 

action for injury against a third-party tortfeasor provided the third party is 

neither the plaintiff’s employer nor a fellow employee.175  

Under this principle, one would have expected England to have a claim 

against the operator of the safety-featureless truck that crushed her. 

————————————————————————————— 
162. Id. at *8. 

163. Id. at *3. 

164. 757 N.E.2d 1007, 1009–10 (Ind. 2001). 

165. Black, 2025 WL 262772, at *5. 

166. Id. 

167. 658 N.E.2d 584, 586 (Ind. 1995). 

168. Black, 2025 WL 262772, at *8.  

169. England v. Siebe, 249 N.E.3d 619, 621–22 (Ind. Ct. App. 2024), trans. denied, 255 

N.E.3d 438 (Ind. 2025), and cert. denied, 146 S. Ct. 191 (2025). The author of this Article was 

consulted by England’s lawyers in this case. 

170. Id. at 622. 

171. Id. 

172. Id. 

173. Id.  

174. Id. at 623 (quoting Perry v. Stitzer Buick GMC, Inc., 637 N.E.2d 1282, 1285 (Ind. 

1994)). 

175. IND. CODE § 22-3-2-13 (2025). 
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Unfortunately for England, the tortfeasor was FedEx Freight Corporation, 

another wholly owned subsidiary of FedEx Corporation.176 In England v. Siebe, 

the Court of Appeals held that FedEx Freight was a “joint employer” of England 

within the meaning of the Workers’ Compensation Act and, as such, was 

protected from suit by the exclusive remedy provision of the Act.177 

The backstory on this result starts thirty years ago when the Indiana 

Supreme Court decided McQuade v. Draw Tite, Inc.178 In it, the victim of a 

workplace accident sued the parent company of the worker’s employer.179 The 

court, viewing the parent and subsidiary as separate legal entities, held that the 

Act did not prevent an employee from suing the employer’s parent corporation 

for injuries sustained in the course of employment.180 In doing so, the court 

carefully explained that  

 

[s]uch actions must be based on the alleged breach of a duty of care 

separate and distinct from any vicarious liability attributable to a parent 

corporation for acts of its subsidiary under principles of agency law. 

What our decision is meant to prevent is a situation where an injured 

party would be deprived of his or her day in court by the purely 

fortuitous circumstance that the alleged tortfeasor is the corporate 

parent of the injured party’s employer.181  

 

If McQuade was still good law, it clearly would be precedent for England’s 

claim to proceed. However, effective July 1, 2000, the General Assembly 

amended the definition of employer under the Act to provide that “[a] parent or 

a subsidiary of a corporation or a lessor of employees shall be considered to be 

the employer of the corporation’s, the lessee’s, or the lessor’s employees for 

purposes of [the exclusive remedy provision of the Act].”182  In 2001, the 

legislature further amended the definition of “employer” for purposes of the Act 

to provide “[a] parent corporation and its subsidiaries shall each be considered 

joint employers of the corporation’s, the parent’s, or the subsidiaries’ employees 

for purposes of [the exclusive remedy and a related provision of the Act].”183 

England held that these amendments to the Act’s definition of “employer” 

abrogated the holding in McQuade and applied to England’s situation as well, 

i.e., held that the new statutory language extended exclusive remedy not only to 

corporations that are parent and subsidiary, but also to sibling corporations 

————————————————————————————— 
176. England, 249 N.E.3d at 624. 

177. Id. 

178. 659 N.E.2d 1016 (Ind. 1995). The author of this Article wrote McQuade. 

179. Id. at 1017. 

180. Id. at 1020. 

181. Id. at 1020 n.7 (citation omitted). 

182. Act of Mar. 15, 2000, Pub. L. No. 31-2000, § 7, 2000 Ind. Acts 322, 353 (codified at 

IND. CODE § 22-3-7-9(a) (2000)). 

183. Act of May 10, 2001, Pub. L. 202-2001, § 8, 2001 Ind. Acts 1444, 1461 (codified at 

IND. CODE § 22-3-7-9(a) (2001)). 
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(corporations that are subsidiaries of a common parent).184 Harkening back to 

the language of McQuade, poor England was “deprived of . . . her day in court 

by the purely fortuitous circumstance that the alleged tortfeasor is [a sibling 

corporation] of the injured party’s employer.”185 

3. Personal Liability of an Agent for Torts Committed by the Agent in the 

Scope of the Agent’s Employment.—Dugan v. Stucker 186  gives a different 

perspective on the agency issue than the foregoing. It focuses not on the liability 

of the employer but on the liability of the agent for torts committed by the agent 

in the scope of employment.187 

Reducing the facts to those relevant to this issue, the plaintiff here, Kelli J. 

Dugan, hired Thurston, Springer, Miller, Herd & Titak, Inc. (“Thurston 

Springer”) to provide her with financial and investment advice.188 Thurston 

Springer employee J. Keith Stucker advised Dugan on her investments with 

Thurston Springer.189 

One of those investments turned out very badly, and Dugan sued Stucker 

for acts that were within the scope of his employment and sued Thurston 

Springer under the theory of respondeat superior.190 

After Dugan and Thurston Springer entered into a settlement agreement, 

they jointly moved to dismiss Thurston Springer with prejudice, which the trial 

court granted. 191  “However, that dismissal was limited to only Thurston 

Springer. That left pending Dugan’s claims against Stucker, individually.”192 

Additionally, the trial court entered summary judgment for Stucker.193 

Dugan argued that, while she released the employer, Thurston Springer, she did 

not release anyone else, and, thus, she may continue her action against the 

employee, Stucker, for acts that Stucker committed within the scope of his 

employment.194 But, the Court of Appeals said, “By releasing Thurston Springer 

of respondeat superior liability, she conceded that her claims against Stucker 

could not have been within the scope of his employment; otherwise, under 

Indiana law, the ‘employer is liable.’”195 “That is,” the court said, “there is no 

separate and independent employee liability to the plaintiff for acts within the 

————————————————————————————— 
184. England v. Siebe, 249 N.E.3d 619 (Ind. Ct. App. 2024), trans. denied, 255 N.E.3d 438 

(Ind. 2025), and cert. denied, 146 S. Ct. 191 (2025). In this respect, England followed Hall v. 

Dallman Contractors, LLC, 51 N.E.3d 261 (Ind. Ct. App. 2016), an earlier decision of the Court 

of Appeals to the same effect. 

185. McQuade, 659 N.E.2d at 1020 n.7. 

186. 262 N.E.3d 851, 2025 WL 1292412 (Ind. Ct. App.) (unpublished table decision), trans. 

denied, 267 N.E.3d 979 (Ind. 2025). 

187. Id. 

188. Id. at *1. 

189. Id. 

190. Id. 

191. Id. 

192. Id. 

193. Id. at *2. 

194. Id. 

195. Id. at *6. 
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scope of the employee’s employment; such liability ‘will be imputed’ to the 

employer.”196 

The court agreed with Dugan that her release of Thurston Springer did not 

release claims against Stucker in his personal capacity, meaning he was not 

released for acts not within the scope of his employment.197 However, the court 

determined that Dugan did release her claims for acts within the scope of 

Stucker’s employment because those acts are imputed to his employer.198 And, 

the court continued, “Dugan’s claims against Stucker were wholly based on acts 

that were within the scope of his employment. Those claims were therefore not 

claims ‘against Stucker’ personally but against Thurston Springer, and she had 

no remaining claims against Stucker.”199 

In reaching its conclusion, the Court of Appeals synthesized the holdings of 

three Indiana precedents200 as follows: 

• A plaintiff may file suit against both an employee and an employer for acts 

arguably within the scope of the employee’s employment, and the plaintiff’s 

release of the employee from liability for those acts is not a release of the 

employer from respondeat superior liability.201 

• The ability to sue both the employee and the employer for employment-

related acts and to hold the employer liable under respondeat superior for 

those acts is not a theory of joint liability but a theory of imputed liability.202 

• Filing suit against both the employee and the employer is not based on a 

theory of joint and several liability but on a theory of alternative liability—

if the employee’s act is in fact within the scope of the employment, “liability 

will be imputed” to the employer, and if the act is in fact not within the 

scope of employment, any judgment for the plaintiff would be “against the 

employee.”203 

The bottom line is that if a plaintiff files suit against both an employee and 

an employer for acts arguably within the scope of the employee’s employment, 

the plaintiff’s release of the employer from liability for those acts is also a 

release of the employee from liability because, by releasing an employer of 

respondeat superior liability, the plaintiff concedes that the claims against the 

employee could not have been within the scope of employment; otherwise, 

under Indiana law, the “employer is liable.” That is, there is no separate and 

independent employee liability to the plaintiff for acts within the scope of the 

————————————————————————————— 
196. Id. 

197. Id. 

198. Id. 

199. Id. 

200. The three cases are Pelo v. Franklin Coll. of Indiana, 715 N.E.2d 365 (Ind. 1999); United 

Farm Bureau Mut. Ins. Co. v. Blossom Chevrolet, 668 N.E.2d 1289 (Ind. Ct. App. 1996), 

disapproved of by Pelo v. Franklin Coll. of Indiana, 715 N.E.2d 365 (Ind. 1999); Henry B. Steeg 

& Associates, Inc. v. Rynearson, 241 N.E.2d 888 (1968). 

201. Dugan, 2025 WL 1292412, at *6. 

202. United Farm Bureau, 668 N.E.2d at 1291–92. 

203. Dugan, 2025 WL 1292412, at *6. 
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employee’s employment; such liability is imputed to the employer. 

 

D. Changes to the Indiana Business Corporation Law Address Fraudulent Use 

of Business Entities and Reinstatement Following Involuntary Dissolution 

 

The 2025 General Assembly adopted several amendments to the Uniform 

Business Organizations Administrative Provisions Act204  to reduce fraud 

susceptibility in business entity filings.205 The Business Services Division of the 

Office of Indiana Secretary of State Diego Morales is responsible for 

maintaining records on the existence of Indiana for-profit and non-profit 

corporations, limited partnerships, and limited liability companies. 206  These 

business entities are required to make filings at the time they go into business 

and to update those filings biennially.207 

Approximately thirty percent of new businesses are formed by using a third 

party service provider such as an Attorney, CPA, or Commercial Registered 

Agent to make their filings. These providers vary in their practice of maintaining 

a business record once it has been filed. For example, some registered agent 

service providers do not resign on the business registry if a client’s business 

stops paying their monthly fee. These variable business practices can result in a 

loss of connectivity between a business and the government, especially when 

those service companies replace a client’s business address information with 

their own in filings. Those business owners in turn lose access to compliance 

notifications, notifications of changes made to their records, and other resources 

that may be promoted on the INBiz platform or by the Business Services 

Division.  

According to Business Services Division Director Anthony Willis, this lack 

of connectivity made the filing system susceptible to fraud where parties with 

no connection to a business entity at all take actions in the name of the entity. 

In testimony before the Senate Judiciary Committee in support of the new 

legislation, Willis said that in the previous year there had been 178 complaints 

of fraudulent filings and that he believed that literally thousands of others had 

been blocked under current policy review procedures. 

Not only did this loss of connectivity provide opportunities for bad actors 

seeking to commit fraud, it also disconnected businesses from the helpful 

————————————————————————————— 
204. IND. CODE § 23-0.5 (2025). Article 0.5 to Title 23 was passed by the General Assembly 

and signed into law by Governor Holcomb, consolidating in a single place in the Indiana Code 

and harmonizing certain administrative provisions that had previously been contained in five 

different business entity statutes. This consolidation and harmonization has the effect that, when 

administrative issues involving Indiana businesses arise, they need only be addressed in one place 

in the Indiana Code, rather than five. See 2016–2017 Survey Article, supra note 1, at 945.  

205. Act of Apr. 16, 2025, Pub. L. No. 96-2025, 2025 Ind. Acts 1156. 

206. See Business Forms, IND. SEC’Y OF STATE DIEGO MORALES, https://www.in.gov/sos/

business/division-forms/business-forms/ [https://perma.cc/EG2Y-WPKC] (last visited Mar. 11, 

2026). 

207. IND. CODE §§ 23-0.5-2-1, -13 (2025). 
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resources and staff of the Indiana Economic Development Corporation, the 

Indiana Small Business Development Center, and the SBA (SCORE mentors).  

The new legislation addresses this loss of vital connectivity by ensuring 

third party filers know who they are filing for and mandating the collection of 

address information that is more conducive to making contact directly with the 

business entity, regardless of that business relationship with any third-party 

service. Specifically, the new legislation enhances the ability of the Business 

Services Division to prevent fraud in several ways. 

First, the legislation expands and clarifies the statutory definition of 

“principal office address.” The new definition specifies that the principal office 

address is the usual place of business, headquarters, or other address at which 

executive functions occur.208 In addition, that definition is expanded to take into 

account the fact that online and certain other businesses do not have a traditional 

commercial address or storefront. In those situations, the residential address of 

an entity’s governing person is the principal office address. However, such 

addresses are protected from public disclosure.209  

Second, the legislation requires third-party filers of biennial reports to verify 

the identity of the entity on behalf of which the third-party filer is submitting 

the biennial report.210 It is anticipated that this will close a potential gap which 

can be exploited by malicious or fraudulent filers. 

Third, the legislation creates requirements and procedures for businesses 

that offer “commercial mail receiving agency” addresses that are listed as the 

mailing address for a business entity in filings made with the Business Services 

Division.211 Those third parties that wish to offer those addresses in filings must 

file an “intent to file” form and commit to providing connectivity information 

to a governing person connected to that business. It is anticipated that these 

requirements and procedures will also help safeguard against malicious or 

fraudulent filers. 

Connectivity is key to providing notices to businesses when filings are due, 

or changes to their records occur, and to build awareness of resources that may 

benefit them in their pursuit of growth in Indiana. 

One of the provisions of business entity consolidation and harmonization 

legislation enacted in 2017 that has been the subject of debate is the five-year 

limitation for reinstatement of administratively dissolved business entities.212 

On the one hand, the ability to reinstate a long-dormant business entity provided 

an opportunity for fraudulent misappropriation of the dissolved entity’s 

existence. On the other hand, for ongoing entities that were unaware of their 

dissolved status, not being able to achieve reinstatement often had serious 

————————————————————————————— 
208. Act of Apr. 16, 2025, §§ 1–2, 2025 Ind. Acts at 1156 (codified at IND. CODE §§ 23-0.5-

1.5-4.2, -29 (2025)). 

209. Id. § 7, 2025 Ind. Acts at 1162 (codified at IND. CODE § 26-0.5-8-4 (2025)). 

210. Id. §§ 3, 4, 2025 Ind. Acts at 1157–59 (codified at IND. CODE §§ 26-0.5-2-1(e), (f); 26-

0.5-2-13(g), (h) (2025)). 

211. Id. § 5, 2025 Ind. Acts at 1159–60 (codified at IND. CODE § 23-0.5-2.5 (2025)). 

212. See 2016–2017 Survey Article, supra note 1, at 953. 
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consequences. Most commonly these are non-profit entities that may have 

rotating managing members and compliance contact gets overlooked.  

The new legislation addresses these concerns by permitting reinstatement 

even after five years following dissolution but only by demonstrating clear 

connectivity between the dissolved entity and the party’s seeking 

reinstatement. 213  The new legislation took effect January 1, 2026.214  State 

Representative Matthew Carbaugh, Secretary of State Morales, and Business 

Services Division Director Willis deserve credit and thanks for these valuable 

changes. 

 

E. Transfer of Restricted Shares 

 

Meuth v. Ubelhor Trustee of Daniel J. Ubelhor Revocable Trust illustrates 

a number of the procedural issues that can arise with respect to the transfer of 

restricted shares of a corporation, which may then implicate the fiduciary duties 

of shareholders and directors in such situations.215 

The share transfer procedural issues are relatively straightforward. At the 

outset of this drama, Joseph and Roberta, the parents of five children, owned all 

of the 1,000 shares of a corporation. 216  (The children and their respective 

descendants are referred to as individual “family units.”) Following the parents’ 

death, each child owned 200 shares and each became a member of a five-

member Board of Directors.217 Two sisters, Mary and Sharon, were also the 

officers of the corporation.218 Upon the death of one of the other of these five 

siblings, his four sons inherited fifty shares each and one of those sons replaced 

his father on the Board.219 

The share transfer issue arose when the four grandsons decided that they 

wanted out. 220  The bylaws of the corporation contained several provisions 

directly relevant to the transfer of shares. First, that “[i]f any Shareholder desires 

to sell his or her shares of stock, the same shall be first offered for purchase to 

the Corporation.”221 Second, that if the Board elects to purchase the shares, the 

purchase price is to be its “book value . . . as determined by the accountant of 

the Corporation” with a carve-out from book value for “funds on deposit in the 

Endowment Fund shall not be considered in determining book value and may 

————————————————————————————— 
213. Act of Apr. 16, 2025, § 6, 2025 Ind. Acts at 1160–62 (codified at IND. CODE § 23-0.5-

6-3 (2025)). 

214. Id. §§ 1–10, Ind. Acts at 1156–62. 

215. 258 N.E.3d 270, 2025 WL 880405 (Ind. Ct. App.) (unpublished table decision), trans. 

denied, 265 N.E.3d 991 (Ind. 2025). 

216. Id. at *1. 

217. Id. 

218. Id. 

219. Id.  

220. Id. 

221. Amended Brief of Appellees, Meuth, 258 N.E.3d 270 (No. 23A-PL-01870), 2024 WL 

5695663, at *8 (alteration in original). 
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not be used to effect such purchase.”222 Third, that the transfer of shares is 

restricted to only to “the lineal descendants” (natural children or their 

descendants) of Joseph and Roberta, the parents who founded the corporation.223 

The four grandsons offered to sell the shares to the corporation, and the 

Board of Directors convened to consider the offer.224 At the Board’s request, the 

corporation’s accountant determined the corporation’s book value to be $151.62 

per share.225 However, the Board decided that a certain rental property should 

be excluded from the book value by operation of the “Endowment Fund” carve-

out.226 With this deduction, the per share valuation was reduced to $76.42.227 

The grandsons did not tender their shares to the corporation but instead gifted 

them to a first cousin once removed.228 The corporation refused to register the 

transfer on the books of the corporation and instead continued to treat the four 

grandsons as shareholders of record.229 

This stalemate continued from February 26, 2013, until February 21, 2019, 

when the two sisters, in their capacity as officers of the corporation, filed a 

declaratory judgment action naming the grandsons and the cousin as 

defendants.230  The corporation sought a declaration from the court that the 

grandsons were obligated to sell their shares back to the corporation at book 

value.231 Regarding the book value, the complaint referred only to the $76.42 

amount, without explanation of how that value was determined.232 

The trial court ruled in favor of the grandsons and cousin, holding that the 

cousin was the owner of the shares.233 

First, the court held that the Board meeting at which the purchase price was 

set had not been duly called in accordance with the bylaws because the notice 

of the meeting had been sent by fax rather than “delivered or mailed” as required 

by the bylaws.234 Does a fax transmission constitute delivery for these purposes? 

This Article’s author would think so. 

Second, the court held that the Board improperly excluded the rental 

property from the book value calculation as not qualifying for the “Endowment 

Fund” carve-out.235  

Third, the court held the Board improperly made the determination of the 

purchase price when bylaws required the purchase price to be determined by the 

————————————————————————————— 
222. Id. at *9.  

223. Meuth, 2025 WL 880405, at *2. 

224. Id. at *1.  

225. See id. 

226. Id. 

227. See id. 

228. Id. at *2. 

229. Id. 

230. Id. 

231. Id. 

232. Id.  

233. Id. at *3.  

234. Id. See also Amended Brief, supra note 221, at *9. 

235. Meuth, 2025 WL 880405, at *3. 
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corporation’s accountant.236 

The trial court was probably right on these two points, but the author does 

not think they were slam dunks. As to the endowment carve-out, the 

corporation’s bylaws provided that the duties of the Board of Directors included 

“[c]reation and maintaining of an endowment fund to provide sufficient 

investment income to pay expenses of the Corporation.”237 Because the income 

from the rental property was to be used to pay the expenses of the corporation, 

it does not seem that treating the rental property in this way was too far from the 

mark. And because the bylaws did allow for the Endowment Fund carve-out, it 

was arguably consistent with the bylaws for the purchase price to be the book 

value calculated by the accountants as adjusted by the Board for the Endowment 

Fund carved-out. Given these interpretations and the general deference given to 

Board decisions under the business judgment rule, it would have been plausible 

for the court to have ruled the other way. 

Lastly, the trial court tied a bow around its conclusion by holding that the 

transfer of the shares to the cousin did not violate the bylaw provision limiting 

transfers to family members since the cousin fell within the bylaws definition of 

family members.238 Furthermore, the transfer from the grandsons to the cousin 

did not run afoul of another bylaw provision limiting membership on the Board 

to one member from each family unit since each of the family unit of the 

transferring grandsons and the family unit of the transferee cousin still only had 

one member each on the Board after the transfer.239 

In any event, the corporation did not appeal the trial court’s decision that 

the cousin duly owned the shares transferred from the grandsons. 

Now onto stage II. 

When the corporation filed a declaratory judgment action, the grandsons 

and cousin responded with a furious counterclaim against the two sisters—Mary 

and Sharon—who were officers of the corporation that directed that the 

declaratory action be filed.240 The counterclaim first alleged that the complaint 

in the declaratory judgment action was full of material misrepresentations and 

omissions, to wit: the defective meeting notice, the Endowment Fund and book 

value calculation methodology, and various disclosure omissions, including 

allegations of misuse of corporate funds.241 The counterclaim then built upon 

these alleged material misrepresentations and omissions by contending that they 

constituted breaches of the sisters’ fiduciary and statutory duties.242 And the 

counterclaim further contended that the misuse of corporate funds constituted 

theft and conversion, entitling the counterclaim plaintiffs to damages under the 

————————————————————————————— 
236. Id. 

237. Amended Brief, supra note 221, at *8. 

238. Meuth, 2025 WL 880405, at *3. 

239. Id. 

240. Id. 

241. Id. at *3–4.  

242. Id. at *4. 
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Crime Victim’s Relief Act (CVRA).243 

Now there are some pretty heavy-duty allegations here that should make 

corporate counsel sit up and take notice before recommending to a corporate 

client that it seek a declaratory judgment as to the legal effect of corporate 

action. Ordinarily, one would think that the business judgment rule would shield 

individual directors from a retaliatory counterclaim like this. And, as the sisters 

argued, the very fact that a declaratory judgment was sought would seem to 

indicate good faith on the part of the corporation; it could have just stonewalled 

the grandsons and cousin, requiring them to file suit. 

The trial court nevertheless bought into the counterclaim plaintiffs’ theory 

and awarded damages, including treble damages under the CVRA and attorney 

fees.244 But the Court of Appeals, found that the conduct complained of all 

related back to the decisions made at the time the grandsons tendered their 

shares, which had occurred more than six years before the filing of the 

counterclaim. As such, the counterclaim was time barred.245 

 

F. A Common Law Gloss and a Procedural Gloss on the Indiana 

Corporate Dissolution Statute 

 

1. The Common Law Gloss.—Partenheimer v. Robling 246  reminds this 

Article’s author of a common law gloss on the Indiana corporate dissolution 

statute about which he had forgotten. 

Partenheimer and Robling were partners in three businesses that had a 

contract with the state to remediate or reclaim an abandoned coal mine, cleaning 

it so it could become useful land, in exchange for being allowed to sell 

remaining coal from the mine.247 Part of the contract required the businesses to 

post a bond as security for their reclamation efforts.248 

This lawsuit was filed by Robling, contending that Partenheimer breached 

his fiduciary duties as a co-owner of the businesses in various ways, including 

a degree of self-dealing.249 Partenheimer failed to participate meaningfully in 

the litigation, and the trial court entered a default judgment in favor of Robling 

on the fiduciary duty issue.250 Because the trial court’s ruling on fiduciary duty 

was more in the nature of a sanction for Partenheimer’s failing to participate, 

rather than on the merits, the law of fiduciary duty is not really implicated here. 

In subsequent proceedings, the trial court awarded damages to Robling 

which Partenheimer did contest.251 The first damage award is what the Court of 

————————————————————————————— 
243. Id.  

244. Id. at *5. 

245. Id. at *8. 

246. 258 N.E.3d 279, 2025 WL 942973 (Ind. Ct. App. 2025) (unpublished table decision). 

247. Id. at *1. 

248. Id. 

249. Id. at *2. 

250. Id. at *3. 

251. Id. at *4. 
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Appeals refers to as a “judicial buyout of Robling’s interests” in the 

businesses.252 That’s probably a good way of describing it. The trial court valued 

the security bond and the businesses’ equipment and then awarded Robling 50% 

of that value.253 Partenheimer did not object to the buyout but did argue that the 

bond was not an asset of the businesses at all and that the equipment had been 

incorrectly valued.254 The Court of Appeals affirmed in all respects,255 and the 

author perceives no error here; the bond clearly was an asset of the businesses 

and the valuation was for the trial court to decide.  

Partenheimer did argue that there should be some offset for the businesses’ 

remediation liability, but the Court of Appeals dismissed that argument, saying 

that whatever evidence there was on the amount of the liability, it was offset by 

evidence of the value of the coal left to be sold.256 

The second damage award was for what the Court of Appeals refers to as 

“restitution,” an amount equal to the funds that Partenheimer misappropriated 

from the businesses.257 Partenheimer argues that Robling is entitled to no more 

than his pro rata share of that amount, but the Court of Appeals says that these 

are damages for self-dealing, not part of the judicial buyout of the businesses.258 

All of this seems to be a good piece of work by both the trial court (Judge 

Celia M. Pauli) and the Court of Appeals (Judge Paul Felix). 

What caught the author’s attention about this case, however, was an 

introductory sentence in the Court of Appeals discussion of the “judicial 

buyout.” Here the court says that the Indiana Supreme Court “has held that a 

forced sale of parties’ corporate interests may be an appropriate remedy under 

the circumstances.”259 In doing so, the trial court has “has full discretion to 

fashion equitable remedies that are complete and fair to all parties involved.”260 

The citation here is to G & N Aircraft, Inc. v. Boehm,261 to the author’s mind the 

single most important Indiana Supreme Court business law decision. And if not 

the most important, certainly the most comprehensive. 

As in this case, the control person in G & N Aircraft was found guilty of 

breach of fiduciary duty.262 The trial court had directed a forced sale of the 

company as the appropriate remedy.263 The business in G & N Aircraft was a 

corporation and so this remedy ran up against our corporate code, which does 

not provide judicial dissolution as a remedy for oppressive conduct.264 Indeed, 

————————————————————————————— 
252. Id. at *8. 

253. Id.  

254. Id.  

255. Id. at *9. 

256. Id. 

257. Id. at *10. 

258. Id.  

259. Id. at *8. 

260. Id.  

261. 743 N.E.2d 227, 243 (Ind. 2001). 

262. Id. at 242–43.  

263. Id. at 243. 

264. IND. CODE § 23-1-47-1 (2025). 
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the official comment to the dissolution statute explains that the legislature 

intended to exclude it.265 But G & N Aircraft is quick to point out that that 

exclusion was made because of the “concern that it might be abused in a hostile 

takeover.”266  “[T]he reasons for omitting an express remedy of judicial 

dissolution for oppressive conduct are not relevant in the context of a close 

corporation,” the Court held.267 Rather, “traditional powers of equity courts are 

available to fashion a remedy for breach of a fiduciary duty in a close 

corporation.”268 There is a “need for more flexible remedies in the case of close 

corporations. Unlike shareholders in a publicly traded corporation, the 

oppressed minority in a close corporation does not have the option of voting 

with its feet by selling its shares in a public market for a presumptively fair 

price.”269 

The Court, in other words, put a common law gloss on the language of the 

corporate dissolution statute. 

Now the businesses in the case we have been talking about were not 

corporations, but two LLCs and a partnership. Both the LLC statute270 and the 

Indiana Uniform Partnership Act 271  explicitly give the court authority to 

dissolve the entity, as to LLCs when “it is not reasonably practicable to carry on 

the business,” and as to partnerships when “circumstances render dissolution 

equitable.” 

2. The Procedural Gloss.—Ordinarily the author does not address issues in 

cases arising under the trial procedure, appellate procedure, or evidence rules 

but 421 Storage, LLC v. Bazinga Farms, LLC272 is an exception. 

The authority of an Indiana court to dissolve a business entity is limited 

compared to that of courts in other states. A court “may decree dissolution of 

the limited liability company whenever it is not reasonably practicable to carry 

on the business in conformity with the articles of organization or operating 

agreement.”273 

421 Storage LLC was ordered dissolved apparently because of a deadlock 

between its two 50% owners—Bazinga Farms, LLC, and an individual named 

Dean Trennepohl.274 Under the dissolution statute, the managers are to wind up 

the affairs of the business unless, if a manager has engaged in wrongful conduct, 

the court of the county in which the business is located may do so.275 The court 

found Trennepohl had engaged in “unauthorized, unilateral conduct” related to 

————————————————————————————— 
265. See IND. CODE § 23-1-47-1, cmt. 1 (West 2025). 

266. G&N Aircraft, 743 N.E.2d at 243. 

267. Id. 

268. Id. at 244. 

269. Id. 

270. IND. CODE § 23-18-9-2 (2025). 

271. IND. CODE § 23-4-1-32 (2025). 

272. 251 N.E.3d 543, 2024 WL 4948813 (Ind. Ct. App. 2024) (unpublished table decision). 

273. § 23-18-9-2. 

274. Bazinga Farms, 2024 WL 4948813, at *1. 

275. IND. CODE § 23-18-9-4 (2025). 
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the business and assumed authority to wind up 421 Storage’s business affairs.276 

The Court appointed Hanlin, who owned Bazinga.277 Trennepohl objected to 

this, asking that a “receiver” be appointed under the receivership statute.278 The 

trial court went ahead and entered an “Order Appointing Receiver” and 

appointed Hanlin.279  Trennepohl asked to have the order certified for 

interlocutory appeal, but the trial court refused.280 

Now the interlocutory appeal rule permits an appeal of right from the 

appointment of a receiver,281 and that’s what Trennepohl is trying to do here. 

But Hanlin argues that even though the trial court’s order denominates him as a 

“receiver,” he was not a receiver at all but a person appointed to wind up the 

affairs of an LLC under the LLC statute.282 The Court of Appeals says that “[t]he 

parties and the trial court used the term ‘receiver’ as a type of shorthand rather 

than in its strict legal sense. But Appellants did not request, and the trial court 

did not appoint, a receiver under Chapter 32-30-5.”283 The Court says that “[a] 

more accurate descriptive term for a person acting under Indiana Code Chapter 

23-18-9 might be ‘agent’ or ‘liquidator.’”284 

Because Hanlin was not a receiver, this was not an interlocutory appeal of 

right, and the Court of Appeals dismissed the appeal for lack of jurisdiction.285 

 

G. “Piercing the Corporate Veil” 

 

Miller v. Lulinski286  is a case which nicely and precisely illustrates the 

operation of what the author of this Article refers to as the “bedrock principle of 

limited liability.” Under Indiana law, a corporation is a legal entity separate 

from its shareholders,287 and corporate shareholders are liable for corporate acts 

to the extent of their investment but are not personally liable for acts attributable 

to the corporation.288 

Lulinski was standing on a scaffold in the course of his employment with 

Forest River, Inc., an RV manufacturer, when a guard rail failed.289 As a result, 

Lulinski fell from a height of approximately eight feet and sustained serious 

————————————————————————————— 
276. Bazinga Farms, 2024 WL 4948813, at *1. 

277. Id. 

278. Id. The receivership statute is IND. CODE § 32-30-5-2 (2025). 

279. Bazinga Farms, 2024 WL 4948813, at *2. 

280. Id. 

281. IND. R. APP. P. 14(A)(6). 

282. Bazinga Farms, 2024 WL 4948813, at *2. 

283. Id. at *3. 

284. Id. at *3 n.3. 

285. Id. at *4. 

286. Miller v. Lulinski, 258 N.E.3d 249, 2025 WL 711181 (Ind. Ct. App.) (unpublished table 

decision), trans. denied, 265 N.E.3d 982 (Ind. 2025). 

287. See Winkler v. V.G. Reed & Sons, Inc., 638 N.E.2d 1228, 1231–32 (Ind. 1994) (citing 

Benner–Coryell Lumber Co. v. Ind. Unemployment Comp. Bd., 29 N.E.2d 776, 778 (Ind. 1940)).  

288. See Aronson v. Price, 644 N.E.2d 864, 867 (Ind. 1994). 

289. Miller, 2025 WL 711181, at *1. 
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injuries, including multiple fractures to both feet.290 Precision Fabricating LLC 

had designed and manufactured the scaffold before selling it to Forest River.291 

At all times relevant to this appeal, Joseph J. Miller and his wife were the 

principal owners and operators of Precision, a limited liability company.292 A 

jury entered judgment against both Precision and Miller and awarded Lulinski 

$1.25 million.293 The jury found that Precision was 90% at fault and Miller was 

10% at fault.294 

Miller contended that the evidence shows that he acted only through the 

LLC and not personally.295 Citing Five Star Concrete, L.L.C. v. Klink, Inc.,296 

Brant v. Krilich,297 and Troutwine Estates Development. Co., LLC v. Comsub 

Design & Engineering, Inc.,298 the Court of Appeals correctly recited that a 

limited liability company provides individuals the same protection enjoyed by 

shareholders of a corporation through creation of a distinct legal entity.299 Thus, 

the Court said, individuals associated with a limited liability company are not 

personally liable merely because of their ownership in the entity, while at the 

same time, association with a limited liability company does not preclude 

liability for one’s own actions or omissions.300 

As such, it was Lulinski’s burden to prove that Miller was personally liable 

for Lulinski’s injuries. But Lulinski, the Court said, made no attempt to argue 

either a lack of “proper adherence to corporate formalities” or any of the factors 

that case law identified as grounds for “piercing the corporate veil.”301 

In sum, the Court held, Lulinski did not prove that Miller was personally 

liable for his injuries and reversed the judgment against Miller.302 And listen to 

this: the Court of Appeals said that because the jury found Precision 90% at fault 

and because Miller’s actions and omissions were within the scope of his work 

as a member of the LLC, the 10% fault assigned to Miller should be reassigned 

to Precision.303 It therefore remanded with instructions to amend the judgment 

to find Precision 100% at fault.304 

  

————————————————————————————— 
290. Id. 

291. Id. 

292. Id. 

293. Id. at *2. 

294. Id. 

295. Id. 

296. 693 N.E.2d 583 (Ind. Ct. App. 1998). 

297. 835 N.E.2d 582 (Ind. Ct. App. 2005). 

298. 854 N.E.2d 890 (Ind. Ct. App. 2006). 

299. Miller, 2025 WL 711181, at *2. 

300. Id. 

301. Id. at *3. 

302. Id. at *4. 

303. Id. 

304. Id.  
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IV. CONTRACT LAW  

 

A. Contracts for the Sale of Goods 

 

1. An International Contract for the Sale of Goods Under the CISG.—The 

United Nations Convention on Contracts for the International Sale of Goods 

(CISG) is a treaty to which approximately ninety nations are a party, including 

the United States and Canada.305 It operates as an analog to UCC Article 2 with 

respect to contracts for the sale of goods between commercial parties whose 

places of business are in different countries that are parties to the CISG. It is 

worth noting that because the CISG is a treaty, it operates as federal law under 

the Supremacy Clause and so preempts state law, including the UCC.306 

Just prior to the Survey Period, the United States District Court for the 

Southern District of Indiana decided a straightforward contract interpretation 

case under the CISG.307  During the Survey Period, the Seventh Circuit 

reversed.308 

The background facts are as follows. Overhead Door Company of 

Indianapolis contracted with Blue Giant Equipment Corporation, a Canadian 

company, for the purchase of multiple dock levelers, a device that bridges the 

gap between a trailer and the dock during the loading and unloading process.309 

When issues with the levelers arose after installation, Overhead sued Blue Giant 

in the Southern District Court under diversity jurisdiction for breach of contract 

and warranty.310 Blue Giant moved to dismiss, pointing to a provision in the 

standard terms listed on its website that requires parties to arbitrate disputes in 

Ontario, Canada.311 

This Article’s author has seen CISG disputes in which the parties have 

argued over whether the CISG applies312 and disputes involving the CISG’s 

analog to UCC Article 2 “battle of the forms” provisions.313 In this dispute, both 

parties agreed that they had a contract under the CISG.314 Where they disagreed, 

————————————————————————————— 
305. CISG: Table of Contracting States, INST. OF INT’L COM. L. (Dec. 9, 2024), https://iicl. 

law.pace.edu/node/30143 [https://perma.cc/8QLA-26ZQ]. 

306. See Asante Techs., Inc. v. PMC-Sierra, Inc., 164 F. Supp. 2d 1142, 1150 (N.D. Cal. 

2001). 

307. Garage Door Sys., LLC v. Blue Giant Equip. Corp., No. 1:23-cv-02223-JMS-KMB, 

2024 WL 3088833 (S.D. Ind. June 20, 2024), rev’d and remanded, 134 F.4th 953 (7th Cir. 2025). 

308. Garage Door Sys., LLC v. Blue Giant Equip. Corp., 134 F.4th 953 (7th Cir. 2025). 

309. Garage Door Sys., 2024 WL 3088833, at *2. 

310. Garage Door Sys., 134 F.4th at 956. 

311. Garage Door Sys., 2024 WL 3088833, at *1. 

312. See, e.g., Microgem Corp., Inc. v. Homecast Co. Ltd., No. 10 Civ. 3330(RJS), 2012 WL 

1608709 (S.D.N.Y. Apr. 27, 2012); Am. Biophysics Corp. v. Dubois Marine Specialties, 411 F. 

Supp. 2d 61 (D.R.I. 2006). 

313. See, e.g., Roser Techs., Inc. v. Carl Schreiber GmbH, No. 11cv302 ERIE, 2013 WL 

4852314 (W.D. Pa. Sep. 10, 2013); VLM Food Trading Int’l, Inc. v. Ill. Trading Co., 811 F.3d 

247 (7th Cir. 2016). 

314. Garage Door Sys., 2024 WL 3088833, at *5. 
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as alluded to above, was whether a provision in Blue Giant’s standard terms 

listed on its website that required the parties to arbitrate disputes in Canada had 

been incorporated by reference into the contract.315 

The District Court performed a very careful analysis, both of the facts and 

of relevant authority. The court’s primary conclusion was based on the language 

of the contract. While there were several references to website “Terms and 

Conditions” in the correspondence of the parties that made up the contract, at 

no point did the language specify that the Terms and Conditions were part of 

the parties’ agreement.316 Acknowledgments of the orders “must have referred 

to ‘the inclusion of standard terms’ or have contained an incorporation clause 

referring to the website such that inclusion was clear to a reasonable person in 

order for the Terms and Conditions to be part of the parties’ agreement,’” the 

court said, quoting an Advisory Opinion of the CISG Advisory Council.317 

There was no such language in the contract. The court buttressed its conclusion 

with citations to several cases including a decision from the Western District of 

Pennsylvania, Roser Techs., Inc. v. Carl Schreiber GmbH.318 Based on this 

reasoning, the court concluded that the arbitration language was not part of the 

contract.319 

As noted, the Seventh Circuit reversed.320 To that court, the inclusion of 

incorporation by reference language was “unnecessary” because “standard 

terms [were] provided alongside the offer and [were] sufficiently conspicuous 

or noticeable to a reasonable person. . . . [P]arties need not expressly state their 

intent to incorporate separate standard terms when this intent is otherwise 

obvious.”321 The court said that the “reference [to the Terms and Conditions] 

was printed legibly in a text box at the very center of the Order Acknowledgment 

form, a place ‘where a reasonable contractual party would have noticed [it].’”322 

The court said that “[u]nder these circumstances, Overhead was not entitled to 

simply ignore the terms nor Blue Giant’s conspicuous reference to them.”323 

The decisions of both courts are defensible. A textualist will favor the 

District Court’s opinion. But to a judge willing to look at the intent of the 

parties—which is somewhere between the text and purely extrinsic evidence—

the Seventh Circuit’s opinion is more appealing. 

What is clear is that, in the global economy, American courts adjudicate 

disputes under the CISG without favor based on the nationality of the parties—

————————————————————————————— 
315. Id. at *1. 

316. Id. at *9. 

317. Id. at *7 (quoting CISG ADVISORY COUNCIL, CISG ADVISORY OPINION NO. 13 (2013), 

https://cisg-online.org/files/ac_op/CISG_Advisory_Council_Opinion_No_13.pdf [https://perma.

cc/R3MU-MGFP]). 

318. Roser Techs., 2013 WL 4852314, at *9. 

319. Garage Door Sys., 2024 WL 3088833, at *9. 

320. Garage Door Sys., LLC v. Blue Giant Equip. Corp., 134 F.4th 953, 960–61 (7th Cir. 

2025). 

321. Id. 

322. Id. at 961. 

323. Id.  
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a tribute to our cherished rule of law. 

2. A UCC Article 2 Contract.—Seawin Global, LLC v. CPM Construction 

Planning & Management, Inc.,324 involves a contract for the sale of goods, 

raising several issues under Article 2 of the UCC. 

As part of a hotel construction project, general contractor CPM 

Construction Planning and Management, Inc. (CPM) entered into an agreement 

with supplier Seawin Global, LLC, Seawin Hospitality, LLC, and/or Seawin 

Shower LTD (collectively Seawin) for Seawin to provide glass panels and 

materials for 102 shower doors.325 Following delivery, CPM filed a complaint 

against Seawin asserting that the glass panels were nonconforming and 

unusable.326 

The original CPM purchase order that initiated the transaction did not 

specify dimensions for the glass panels but stated, in paragraph two, that “[a]ll 

materials must be submitted with product information, color samples & shop 

drawings for review and approval prior to fabrication/ordering/delivery.” 327 

There were several email exchanges that seem to indicate that the parties agreed 

that the glass panels would be 85-7/8 inches.328  However, when the panels 

arrived, they were only 85.0 inches which CPM deemed to be “useless.”329 After 

Seawin refused to replace the glass panels, CPM purchased 102 glass panels 

with a height measurement of 85 7/8 inches from another supplier for 

$18,150.330 

Litigation eventually ensued. Following a bench trial, the court entered 

judgment in favor of CPM, awarding $18,150 in compensatory damages and 

$14,530 in incidental and consequential damages.331 The court also awarded 

$102,605.73 in attorney’s fees, pursuant to Indiana Code section 26-1-2-721 

(Section 721), Indiana’s Uniform Commercial Code (UCC) “Remedies for 

fraud” provision. 332  Later, the court granted CPM’s request to allow 

supplemental attorney’s fees in the amount of $39,975, resulting in a total award 

of attorney’s fees in the amount of $142,580.73.333 

The first issue that the trial court had to resolve was whether Seawin had 

breached the contract by delivering nonconforming glass panels. Based upon 

the string of emails between it and CPM concerning the exact height 

measurement for the glass panel, the Court of Appeals concluded that the trial 

court’s determination that the contract had been breached was not erroneous.334 

————————————————————————————— 
324. 253 N.E.3d 566, 2025 WL 274660 (Ind. Ct. App. 2025) (unpublished table decision). 

325. Id. at *1. 

326. Id.  

327. Id. 

328. Id. at *2. 

329. Id.  

330. Id.  

331. Id. at *1. 

332. Id. 

333. Id. at *6. 

334. Id.  
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Next up was the issue of damages. Article 2 provides that a buyer may 

recover from the seller as damages the difference between the cost of cover and 

the contract price together with any incidental or consequential damages, but 

less expenses saved in consequence of the seller’s breach.335 

“Cover” is a “reasonable purchase of or contract to purchase goods in 

substitution for those due from the seller” that is made “in good faith and without 

unreasonable delay.”336 Seawin argued that there was evidence that around half 

of the panels were in fact usable.337 

The Court of Appeals found that the trial court was presented with evidence 

from which it reasonably could find that CPM incurred $18,150 in damages to 

cover 102 nonconforming glass panels.338 

Seawin also challenged the award of $14,530 for incidental and 

consequential damages as unsupported by admissible evidence.339 Incidental 

damages include “expenses reasonably incurred in inspection, receipt . . . and 

custody of goods rightfully rejected, any commercially reasonable charges, 

expenses or commissions in connection with effecting cover and any other 

reasonable expense incident to the delay or other breach.”340  Consequential 

damages include “any loss resulting from general or particular requirements and 

needs of which the seller at the time of contracting had reason to know and 

which could not reasonably be prevented by cover or otherwise[.]”341 

The trial court’s award was based on the CPM president’s estimate of the 

hours that he and three other CPM employees spent, prior to litigation, 

addressing the problem with the glass panels delivered by Seawin.342 Seawin 

claimed that the exhibit did not quantify the damages with reasonable 

certainty.343 But the Court of Appeals was satisfied that the trial court’s award 

of $14,530 in incidental and consequential damages was not erroneous.344 

Lastly, Seawin appealed the trial court’s decision to award attorney’s fees 

to CPM.345 The general rule in Indiana is that each party bears its own fees 

unless a statute, agreement, or stipulation authorizes a fee award. Here, CPM 

had sought and recovered attorney’s fees pursuant to a provision in Article 2 

entitled “Remedies for Fraud,” which provides, in part: 

 

Remedies for material misrepresentation or fraud include all remedies 

available under this chapter for non-fraudulent breach. In all suits based 

————————————————————————————— 
335. IND. CODE § 26-1-2-712(2) (2025). 

336. § 26-1-2-712(1). 

337. Seawin, 2025 WL 274660, at *7. 

338. Id.  

339. Id. 

340. IND. CODE § 26-1-2-715(1) (2025). 

341. § 26-1-2-715(2)(a). 

342. Seawin, 2025 WL 274660, at *8. 

343. Id. 

344. Id. 

345. Id. 
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on fraud or material misrepresentation, if the plaintiff recovers 

judgment in any amount, the plaintiff shall also be entitled to recover 

reasonable attorney fees[.]346 

 

CPM argued to the trial court that its claims against Seawin included a 

component of fraud or misrepresentation.347 The trial court agreed, determining 

that Seawin had engaged in material misrepresentation or fraud in one or more 

ways.348 

Seawin contended that the trial court’s determination that CPM was entitled 

to an award of fees under the “Remedies for Fraud” section was clearly 

erroneous and the Court of Appeals agreed for several reasons: 

• The Indiana Trial Rules require that fraud be pled with specificity.349 

CPM’s complaint did not include a fraud claim or assert allegations of such. 

Nor did it identify or even mention any misrepresentation, intentional or 

otherwise.350 

• The record did not support the trial court’s determination that fraud or 

misrepresentation was tried by express or implied consent of the parties.351 

• Even if fraud had been expressly pled or tried by implied consent, CPM 

failed to prove it as a matter of law. The trial court did not enter findings on 

those elements, nor did any witness testify to them—or to any 

misrepresentation generally.352 

“In sum,” the Court of Appeals said, “we agree with Seawin that this is a 

‘quintessential contract case,’ not a fraud case, and [the ‘“Remedies for Fraud 

section of Article 2] is inapplicable.”353 

 

B. Relationship Between Contract and Tort Law 

 

It is not unusual for cases to have tort and contract law issues in common, 

e.g., cases with both breach of warranty and product liability claims;354 requiring 

applicability of the economic loss rule.355 One place where the Venn diagrams 

of contract and tort law intersect is in respect of a claim of tortious interference 

with a contractual or business relationship. A tortious interference case with 

particularly odd facts, Diamond Quality, Inc. v. Dana Light Axle Products, LLC, 

resulted in the Indiana Supreme Court enunciating what it called a “per se rule” 

————————————————————————————— 
346. IND. CODE § 26-1-2-721 (2025). 

347. Seawin, 2025 WL 274660, at *9. 

348. Id. at *9. 

349. Id.; IND. TRIAL R. 9(B). 

350. Seawin, 2025 WL 274660, at *9. 

351. Id.  

352. Id. 

353. Id. at *10. 

354. Hyundai Motor Am., Inc. v. Goodin, 822 N.E.2d 947 (Ind. 2005). 

355. Indianapolis-Marion Cnty. Pub. Libr. v. Charlier Clark & Linard, P.C., 929 N.E.2d 722 

(Ind. 2010). 
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applicable to all future tortious interference cases.356 

Dana Incorporated is a major manufacturer of certain kinds of equipment 

for motor vehicles. It operates through a network of subsidiaries, some of which 

manufacture or assemble various parts which are subsequently used by other 

subsidiaries.357 From time to time, one subsidiary alleges another supplied it 

with faulty parts. To determine which subsidiary is at fault in such situations, at 

least three Dana subsidiaries had contracts with Diamond Quality, Inc., an 

industrial inspection concern.358 

In 2020, a Dana subsidiary in Fort Wayne (“Dana Fort Wayne”) alleged that 

it had received several defective parts from another Dana subsidiary (“Dana 

ETRAC”).359 Dana Fort Wayne, however, refused to allow Diamond Quality on 

its premises to conduct an inspection, instead hiring a third-party inspection 

service to do so.360 Diamond Quality filed this lawsuit, claiming that, by barring 

Diamond Quality from its premises, Dana Fort Wayne had tortiously interfered 

with Diamond Quality’s contract and business relationship with Dana 

ETRAC.361 

After reciting the elements of tortious interference claims and related factors 

(a quite good summary of the law in this regard),362 the Court strikes a decidedly 

libertarian tone: it “announce[s] a per se rule that, absent a contractual or 

statutory duty, a property owner is always justified in excluding another from 

the owner’s premises.”363 

Now the Court’s carveout for “contractual or statutory” duties is important, 

to be sure. The Court makes no attempt to examine whether any contractual or 

statutory duties are present in this case. Presumably there would be such a 

contractual duty had Diamond Quality’s contracts with each of the Dana 

subsidiaries contained covenants or other requirements on the part of the 

subsidiaries to participate or cooperate with Diamond Quality in any inspection 

conducted at a sibling subsidiary’s facility. A word to the wise in drafting such 

a contract but such an oversight is certainly understandable given the sibling 

subsidiary relationships. 

The bottom line is that where the performance of a contract requires a party 

to enter a third party’s property, no claim for tortious interference will lie against 

the third-party for refusing such entry. 

This case came to the Court not as an appeal but as a certified question from 

————————————————————————————— 
356. 256 N.E.3d 529, 531 (Ind. 2025). 

357. Id. 

358. Id. 

359. Id. 

360. Id. 

361. Id. 

362. Id. at 533 (citing, inter alia, Am. Consulting, Inc. v. Hannum Wagle & Cline Eng’g, 

Inc., 136 N.E.3d 208, 214 (Ind. 2019), and Winkler v. V.G. Reed & Sons, Inc., 638 N.E.2d 1228, 

1235 (Ind. 1994)). 

363. Id. at 531. 
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the United States District Court for the Northern District of Indiana.364 The 

certified question itself was more narrow than the question the court answered; 

it went to the specifics of whether a sibling subsidiary could refuse entry to its 

property under such circumstances.365 In rendering the decision it did, the Court 

was effectively saying that given the per se rule, it didn’t matter whether the two 

corporations were related or not. 

Justice Christopher Goff and the majority engage in a spirited debate over 

the scope and parameters of answering certified questions which the author 

commends to readers of this Article but that are beyond its scope.366 Justice 

Goff’s dissent focuses on the narrower issue of liability among sibling 

subsidiaries and finds unresolved questions of fact for determination by the 

Federal District Court.367 

 

C. Integration Clauses and the Parol Evidence Rule 

 

In Turner v. KLS Services, LLC, Stephen Turner contacted Kenneth 

Shepherd, the principal in KLS Services, LLC (“KLC”), about building a house 

for Turner on the lot he owned in Greenfield.368 Shepherd made it clear to Turner 

that the amount due to KLS would be its actual costs to build the house plus ten 

percent.369 Three versions of a written construction contract were prepared and 

approved by the parties, with the final version listing the price for construction 

at $180,000.00 but omitting the term regarding the ten percent in order to secure 

a loan to Turner in that amount from which KLS could draw to cover 

construction costs.370 

Construction began in mid-2020 and was completed in August of 2021, and, 

while KLS received the entirety of the $180,000.00 loan, its total costs ended 

up being approximately $246,000, attributable mostly to pandemic-related, 

dramatic increase in the cost of building materials. KLS billed Turner for 

$264,000.00, and Turner refused to pay. KLS sued Turner for breach of 

contract.371 

The Court of Appeals held that the evidence was sufficient to establish that 

parties’ agreement was on a cost-plus basis rather than for a fixed amount.372 In 

doing so, the court concluded that parol evidence was admissible to establish 

the cost-plus basis of the agreement because the final construction contract did 

not contain an integration clause clearly indicating that the contract embodied 

————————————————————————————— 
364. Id. at 530–31. 

365. Id. at 531. 

366. Id. at 534; 535–36 (Goff, J., dissenting). 

367. Id. at 536–38 (Goff, J., dissenting). 

368. 254 N.E.3d 1082 (Ind. Ct. App. 2025). 

369. Id. at 1085. 

370. Id. 
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372. Id. at 1090. 
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the entire agreement between the parties.373 

 

D. Mechanic’s Lien Releases the Property, Not the Owner 

 

In the contract dispute discussed in the preceding section, Turner also 

argued that KLS waived any claim it might have had against him when it 

executed a mechanic’s lien waiver upon receiving the proceeds from Turner’s 

loan. Here, the Court of Appeals quotes longstanding precedent that “[t]he 

common definition of ‘lien’ is a claim which one person holds on another’s 

property as a security for an indebtedness or charge.” 374  The lien waiver 

executed by KLC read in relevant part as follows:  

 

The Contractor, for and in consideration of the sum of [ ] $180,000.00, 

and other good and valuable consideration, the receipt of which is 

hereby acknowledged, hereby waives and releases any and all liens, 

claims, or rights to lien of whatsoever kind or character on or against 

the Premises or the improvements located thereon, on account of labor, 

design, services, supplies, equipment and/or materials, furnished by the 

undersigned to or on account of the said Owner for the above described 

Premises.375 

 

The court properly notes that, “[b]y its own terms, . . . KLS waived liens, 

claims, or rights against the House and/or improvements located thereon, not 

Turner.”376 Conclusion: KLS did nothing more than waive any security interest 

in the property, something it was not seeking to enforce in this lawsuit.377 

 

E. Arbitration Clauses 

 

Arbitration has been a hot topic in contract law in recent years, and Indiana 

has followed the mainstream in holding that the pro-arbitration philosophy 

embodied in the Federal Arbitration Act makes arbitration clauses generally 

enforceable. One such case is Kleinman v. Fifth Third Securities, Inc.,378 but 

there are many others. But our policy favoring arbitration comes with a key 

qualification: “A party cannot be required to submit to arbitration unless it has 

agreed to do so.”379 In Decker v. Star Financial Group., Inc. and Land v. IU 

Credit Union, the Indiana Supreme Court dramatically found that consumers 

————————————————————————————— 
373. Id. at 1089–90. 

374. Id. at 1088 (quoting Hubble v. Berry, 103 N.E. 328, 330 (1913)). 

375. Id. at 1087–88. 

376. Id. at 1088. 

377. Id. 

378. 68 N.E.3d 1130, 2016 WL 7189993 (Ind. Ct. App. 2016) (unpublished table decision). 

379. Decker v. Star Fin. Grp., Inc., 204 N.E.3d 918, 920 (Ind. 2023). 
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had not agreed to arbitrate!380  

Teachers Credit Union v. Cripe,381 is sort of an epilogue to the Indiana 

Supreme Court decisions in Decker and Land. Kimberly Cripe, a member of and 

a checking account holder with Teachers Credit Union (TCU) n/k/a/ Everwise 

Credit Union, filed a putative class action complaint against TCU regarding the 

assessment of fees related to overdraft transactions for checking accounts.382 

TCU filed a motion to compel arbitration and dismiss Cripe’s complaint, 

arguing that Cripe agreed to arbitrate any and all disputes arising out of or 

relating to her account.383 The trial court denied this motion.384 

Cripe’s account with TCU included an agreement to receive all notifications 

by email. Some years after opening the account, TCU sent her and other 

checking account holders a notice informing them of the impending addition of 

an Arbitration and Waiver of Class Action provision to its standard terms and 

conditions.385 Prior to that time, there had been no dispute resolution provisions 

in the customer agreements.386 Included in the notice was a “right to opt-out,” 

exercisable for sixty days after receiving the notice.387 The notice provided that, 

“If you fail to opt-out within this 60-day time, you will be deemed to have 

consented to the resolution of your Claims through binding arbitration. In the 

event you opt-out, it shall not affect other terms and conditions of your Account 

Agreement or your relationship with the Credit Union.”388 

In Decker, the Supreme Court had held that a customer had not agreed to 

the addition of an arbitration clause to the customer agreement because the 

original contract had only permitted “changes” to the original customer 

agreement and the arbitration clause constituted an addition to the agreement, 

not just change.389 “Words matter,” Justice Slaughter wrote.390 

In Land, the Supreme Court viewed an opt-out provision and adopted 

Restatement (Second) of Contracts § 69, which sets forth the conditions where 

a party’s silence or inaction can be deemed to constitute acceptance.391 Again, 

the court found that the customer had not agreed to the addition of the arbitration 

clause.392 

————————————————————————————— 
380. 218 N.E.3d 1282 (Ind. 2023), aff’d on reh’g, 226 N.E.3d 194 (Ind. 2024); Decker, 204 

N.E.3d 918. 

381. 248 N.E.3d 1230 (Ind. Ct. App. 2024), trans. denied, 257 N.E.3d 776 (Ind. 2025) 

(transfer denied by a 3-2 vote; Justices Massa and Slaughter voted to grant transfer). 

382. Id. at 1232. 

383. Id.  

384. Id.  

385. Id. at 1233. 

386. Id. 

387. Id. at 1234.  

388. Id. at 1234–35.  

389. Decker v. Star Fin. Grp., Inc., 204 N.E.3d 918, 921 (Ind. 2023). 

390. Id. 

391. Land v. IU Credit Union, 218 N.E.3d 1282, 1289 (Ind. 2023), aff’d on reh’g, 226 N.E.3d 

194 (Ind. 2024). 

392. Id. at 1290. 
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Here, the Court of Appeals said that Decker and Land were “at least 

instructive, and perhaps dispositive, in addressing whether TCU and Cripe 

agreed to arbitrate.”393 It went on to hold that the change of terms provision here 

and in Decker were in all material respects identical.394 The Court of Appeals 

did not explicitly apply Land, but it too seems to be identical. 

The Supreme Court denied transfer, with both Justices Massa (who 

dissented in Land) and Slaughter (who authored Decker) voting to grant 

transfer.395 But the suggestion is that there are three pretty solid votes in favor 

of the Supreme Court’s near-sighted approach to determining whether a 

consumer has agreed to arbitrate. 

 

F. Noncompete Covenants 

 

As in the last two years, there has been an explosion of commentary and 

nonjudicial action on noncompete enforceability. This Article addresses three 

of these developments. 

1. Indiana Legislation.—On July 1, 2025, Public Law 207-2025, passed as 

Senate Enrolled Act No. 475, took effect.396 The new law bans new noncompete 

agreements between physicians and covered health care entities entered into on 

or after July 1, 2025.397 The ban applies to hospitals, hospital systems, parent 

companies, and affiliated managers of a hospital.398 

Over the last several years, the Indiana General Assembly has passed a 

series of laws limiting physician noncompete agreements. In 2023, for example, 

Public Law 165-2023 (Senate Enrolled Act No. 7) prohibited newly entered 

noncompete agreements with primary care physicians.399 In 2020, Public Law 

93-2020 (House Enrolled Act 1004) required inclusion of a “buyout” provision 

in contracts with physicians, allowing the physician to avoid enforcement of the 

noncompete in exchange for paying the employer a reasonable amount.400 Public 

Law 207-2025 adds several new sections within the physician noncompete 

agreement provisions of Title 25 of the Indiana Code. 

Beginning July 1, 2025, hospitals, parent companies of hospitals, affiliated 

managers of hospitals, and hospital systems are all prohibited from entering into 

noncompete agreements with physicians. 401  However, this noncompete ban 

does not apply to other physician employers, such as private practices or non-

————————————————————————————— 
393. Cripe, 248 N.E.3d at 1237–38.  

394. Id. at 1242. 

395. Teachers Credit Union v. Cripe, 257 N.E.3d 776 (Ind. 2025) (denying transfer by a 3-2 

vote; Justices Massa and Slaughter voted to grant transfer). 

396. Act of May 6, 2025, Pub. L. No. 207-2025, 2025 Ind. Acts 2754.  

397. IND. CODE § 25-22.5-5.5-2.3(b) (2025). 

398. IND. CODE § 25-22.5-5.5-1.3 (2025). 

399. Act of May 4, 2023, Pub. L. No. 165-2023, § 3, 2023 Ind. Acts 1714, 1715–16 (codified 

at IND. CODE § 25-22.5-5.5-2.5 (2025)). 

400. Act of Mar. 18, 2020, Pub. L. No. 93-2020, § 8, 2020 Ind. Acts 696, 710–11 (codified 

at IND. CODE § 25-22.5-5.5-2(a)(4) (2025)). 

401. § 25-22.5-5.5-2.3(b). 
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hospital/non-hospital system-owned physician groups. 

Unlike Indiana’s prior noncompete ban, which only prohibited noncompete 

agreements with primary care physicians regardless of employer type, the new 

2025 legislation does not make that distinction. Rather, it prohibits any covered 

entity from having a noncompete prohibiting the “practice of medicine” with 

any physician licensed to practice medicine in Indiana.402 

One item of interest is that the new law does not apply to physician 

assistants or advanced practice providers. Another is that the “practice of 

medicine” does not include activities that: (i) are solely and exclusively 

executive or managerial, and (ii) do not involve direct patient care.403 

The law provides the following examples of prohibited noncompete 

agreements: 

1. Provisions that prohibit the physician from engaging in the practice of 

medicine with a new employer;404 

2. Provisions that impose financial penalties, repayment obligations or 

require reimbursement of bonuses, training expenses or similar payments that: 

• are applied after at least three years of employment; and  

• are based solely or primarily on the physician’s decision to continue 

engaging in the practice of medicine with a new employer;405 

3. Provisions requiring the physician to obtain the employer’s consent or 

submit to equitable relief;406 and 

4. Provisions imposing indirect restrictions that limit or deter the 

physician’s practice of medicine with a new employer.407 

The law clarifies that the following are not considered noncompete 

agreements: 

1. Nondisclosure agreements that protect confidential business information 

or trade secrets;408 

2. Nonsolicitation agreements restricting the solicitation of current 

employees for one year after employment ends (so long as they do not restrict 

patient interactions, referrals, clinical collaboration, or professional 

relationships);409 and 

3. Noncompete agreements entered into as part of a sale of a business entity 

where the physician owns more than 50% of the entity at the time of sale.410 

As stated above, P.L. 207-2025 took effect on July 1, 2025. It also provides 

that noncompete agreements entered into before July 1, 2025, will not be 

————————————————————————————— 
402. See IND. CODE §§ 25-22.5-5.5-1.4, -2.3(b) (2025). 

403. IND. CODE § 25-22.5-5.5-1.7 (2025). 

404. § 25-22.5-5.5-1.4(a)(1). 

405. § 25-22.5-5.5-1.4(a)(2). 

406. § 25-22.5-5.5-1.4(a)(3). 

407. § 25-22.5-5.5-1.4(a)(4). 

408. § 25-22.5-5.5-1.4(b)(1). 

409. § 25-22.5-5.5-1.4(b)(2). 

410. § 25-22.5-5.5-1.4(b)(3). 
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invalidated, even if renewed or amended after that date.411 

With the passage of P.L. 207-2025, Indiana joins Maryland,412 Pennsylvania,413 

and Louisiana 414  among states that have recently passed laws restricting 

noncompetes for health care-related professions. More than ten other states 

already have laws that prohibit or substantially limit physician noncompete 

agreements.415 

2. Federal Trade Commission Regulation Which Would Have Banned Most 

Non-Compete Agreements Rescinded.—The development in this regard that is 

of the greatest potential consequence was the Federal Trade Commission’s 

proposed regulation to ban most noncompete agreements altogether. President 

Biden issued an executive order in July, 2021, asking the Federal Trade 

Commission to “curtail the unfair use of non-compete clauses.”416 The FTC 

issued a notice of proposed rulemaking in response to the President’s Executive 

Order which appeared in the Federal Register on January 19, 2023.417  

It expressly stated that noncompete agreements are an unfair method of 

competition and generally prohibited all employers from entering into, 

attempting to enter into, or maintaining a noncompete with a worker.418 The 

proposed rule was broad by design, and it did not make any exceptions for 

particular industry, size of business, type of worker, or level of worker 

compensation. In other words, the proposed rule would have applied with equal 

force to a minimum-wage worker and a Fortune 500 CEO. 

The rule even went so far as to requiring employers to rescind their 

outstanding noncompete agreements and to provide notice to workers formerly 

subject to such agreements that, upon the end of their employment, they could 

seek or accept a job with any company or any person—even a competitor—or 

establish their own competing business, or otherwise compete with their 

employer in any way.419 

The federal district court’s decision, Ryan v. Federal Trade Commission, 

reviewed the proposed noncompete rule through the prism of the Administrative 

Procedure Act (APA) as that statute governs judicial review of certain agency 

actions, findings, and conclusions.420  

The court first addressed the statutory authority of the FTC to promulgate 

————————————————————————————— 
411. IND. CODE § 25-22.5-5.5-2.3(a) (2025). 

412. MD. CODE ANN., LAB. & EMPL. § 3-716 (West 2024). 

413. Fair Contracting for Health Care Practitioners Act, Pub. L. 846, No. 74 (2024) (to be 

codified at 15 PA. CONS. STAT. § 4501 et seq.). 

414. LA. STAT. ANN. § 23:921(M), (N), (O) (2025). 

415. Charles F. Knapp & Erik A. Mosvick, Top 10 Noncompete Developments of 2025, 

FAEGRE DRINKER (Jan. 5, 2026), https://www.faegredrinker.com/en/insights/publications/2026/1/

top-10-noncompete-developments-of-2025 [https://perma.cc/NC9D-RMMG]. 

416. Exec. Order No. 14036, 86 Fed. Reg. 36987, 36992 (July 9, 2021). 

417. Non-Compete Clause Rule, 88 Fed. Reg. 3482 (proposed Jan. 19, 2023) (to be codified 

at 16 C.F.R. pt. 910). 

418. Id. at 3482. 

419. Id. at 3483. 

420. 746 F. Supp. 3d 369 (N.D. Tex. 2024). 



2026]             BANKING, BUSINESS, AND CONTRACT LAW 969 

 

 
the noncompete rule and found it lacking.421 While the court acknowledged that 

the FTC has some authority to promulgate rules precluding unfair methods of 

competition, it concluded that the FTC lacked the authority to create substantive 

rules through this method.422  

The court next held that the rule was arbitrary and capricious because it was 

“unreasonably overbroad without a reasonable explanation.”423 The rule, the 

court said, imposed “a one-size fits-all approach with no end date, which fails 

to establish a ‘rational connection between the facts found and the choice 

made.’”424 The court gave several reasons for this conclusion. First, it looked at 

the materials that the FTC cited in support of the rule and found them to be 

“based on inconsistent and flawed empirical evidence.” 425  Furthermore, the 

court said that the FTC had failed to consider the positive benefits of 

noncompete agreements and had disregarded the substantial body of evidence 

supporting noncompetes.426  And the court said that the FTC had failed “to 

sufficiently address alternatives to issuing the Rule.”427  

Having determined that the FTC lacked statutory authority to promulgate 

the noncompete rule and that the rule was arbitrary and capricious, the court 

issued a nationwide injunction against the rule taking effect or being enforced.428 

The Biden administration immediately appealed the ruling to the Fifth 

Circuit. However, following the change in administrations, the FTC voted 3-1 

to dismiss its appeal and accede to the holding of the district court.429 In doing 

so, FTC Chairman Andrew N. Ferguson said that the “[r]ule’s illegality was 

patently obvious.”430 His sharply worded statement harshly criticized “Democrat 

[sic] partisans” for their support of the proposed rule.431 Yet he struck a tone of 

hostility to noncompetes as well: 

 

[N]oncompete agreements can be pernicious. They can be, and 

sometimes are, abused to the effect of severely inhibiting workers’ 

ability to make a living. That is why English law categorically 

————————————————————————————— 
421. Id. at 384. 

422. Id. 

423. Id. at 388. 

424. Id. (quoting Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 

463 U.S. 29, 43 (1983)). 

425. Id. 

426. Id. 

427. Id. 

428. Id. at 389–90. 

429. Press Release, Federal Trade Commission, Federal Trade Commission Files to Accede 

to Vacatur of Non-Compete Clause Rule (Sep. 5, 2025), https://www.ftc.gov/news-events/news/

press-releases/2025/09/federal-trade-commission-files-accede-vacatur-non-compete-clause-rule 

[https://perma.cc/N6HG-PVCJ].  

430 . Statement of Andrew N. Ferguson, Chairman, Fed. Trade Comm’n, Joined by 

Commissioner Melissa Holyoak, Comm’r, Fed. Trade Comm’n 1 (Sep. 5, 2025), https://www.
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prohibited them until the eighteenth century. That is why all fifty States 

regulate them extensively, and why some outright ban them. And that 

is why Congress, through the FTC Act and the Sherman Act, gave us 

the authority to step in when they are onerous enough to become 

unlawful. The Commission should have been doing everything it could 

to find unlawful noncompete agreements and eliminate them.432 

 

It will be interesting to see if the Commission under Ferguson does 

everything it can to find unlawful noncompete agreements and eliminate them. 

If so, the Biden administration will have lost the battle but won the war. 

3. Norton-King’s Daughters’ Health, Inc. v. Jenkins.—Norton-King’s 

Daughters’ Health, Inc. v. Jenkins 433  is a most interesting non-competition 

agreement case that surprisingly is not published. 

The employee is a certified registered nurse anesthetist at a hospital in 

Madison, Indiana.434 The key provisions of the noncompete are as follows: 

• A prohibition on working in competition with the hospital for a period of 

two years and within a radius of 30 miles.435 

• The hospital is entitled to an injunction for any breach of the agreement.436 

• “The parties agree that since no adequate remedy exists at law to enforce 

the covenant not to compete hereunder, injunctive relief may be sought to 

enforce the terms of Article VI. The parties furthermore agree that [Jenkins] 

may violate the terms of this covenant not to compete upon the payment to 

Hospital a lump sum of Fifty Thousand Dollars ($50,000). Such amount is 

regarded by the parties hereto in good faith as liquidated damages, and the 

applicable sum may be paid by [Jenkins] in lieu of Hospital’s right to injunctive 

relief, as liquidated damages in full.”437 

The Court of Appeals first works through whether the covenant not to 

compete was enforceable. The law here is well established: “In arguing the 

reasonableness of a non-competition agreement, the employer must first show 

that it has a legitimate interest to be protected by the agreement. The employer 

also bears the burden of establishing that the agreement is reasonable in scope 

as to the time, activity, and geographic area restricted.”438 The Court considered 

whether the hospital had established a protectable interest and held that it had.439 

It then went on to consider the reasonableness of the scope of the covenant. (The 

reasonableness of the time and geographic restrictions was not challenged.) The 

court reads the agreement “as a whole” and concludes that the noncompete 

clause only prevents the employee from performing CRNA services and that 

————————————————————————————— 
432. Id. 

433. 251 N.E.3d 566, 2024 WL 5165711 (Ind. Ct. App. 2024) (unpublished table decision). 

434. Id. at **1. 

435. Id. 
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437. Id. 

438. Cent. Ind. Podiatry, P.C. v. Krueger, 882 N.E.2d 723, 729 (Ind. 2008). 

439. Jenkins, 2024 WL 5165711, at **6. 
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that is not unreasonable in terms of scope.440 

Where the case really gets interesting is when it turns to the hospital’s 

attempt to collect the $50,000 in liquidated damages. The facts of the case show 

that when the hospital sought its injunction against Jenkins, she stopped working 

at the competing hospital.441 Then the hospital went after the $50,000.442 But, 

following the same analysis used by the trial court, the Court of Appeals said 

the following: 

 

[T]he Agreement clearly and unambiguously provides that the 

Hospital’s only remedy under the Agreement is to seek injunctive relief 

following a breach of the noncompete clause. Section 6.3 explicitly 

gives the Hospital the right to injunctive relief. There is nothing in that 

clause that allows the Hospital to seek liquidated damages. Similarly, 

Section 6.4 again provides that the Hospital can seek injunctive relief. 

But that section goes on to state that Jenkins can choose to pay $50,000 

to the Hospital in order for the Hospital to forgo its right to seek 

injunctive relief. . . . 

 

Here, by the time the Hospital filed its claim, Jenkins had already ceased 

her employment with CCMH and was no longer in breach of the 

Agreement. Thus, the Hospital received the precise outcome 

contemplated by the Agreement—a cessation of Jenkins’ employment 

at a competing hospital. Because the Hospital’s only right under the 

Agreement was to seek injunctive relief and not liquidated damages, 

and because Jenkins has already left her employment at CCMH such 

that there is nothing left to enjoin, we affirm the trial court’s grant of 

summary judgment in favor of Jenkins.443 

 

G. Warranties 

 

1. UCC Article 2 and the Magnuson-Moss Warranty Act.—Indiana Code 

section 26-1-2-314 implies a warranty of merchantability in Indiana contracts 

for the sale of goods if the seller is a merchant with respect to goods of that kind. 

The Code permits the seller to exclude the warranty but if the disclaimer is in 

writing, the writing must be “conspicuous.”444 

In Thomas v. Valpo Motors, Inc., Valpo Motors sold a vehicle to Mrs. 

McNally that allegedly was not merchantable.445 She sued for breach of the 

implied warranty of merchantability under not only the Indiana UCC but also 

————————————————————————————— 
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441. Id. at **2. 

442. Id. 

443. Id. at **7. 

444. IND. CODE § 26-1-2-316(2) (2025). 
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the federal Magnuson-Moss Warranty Act (MMWA).446 As the Seventh Circuit 

has said, “for all practical purposes, the MMWA operates as a gloss on . . . state 

law breach of warranty claims.”447 “The MMWA allows [a consumer] to bring 

federal claims premised on state law violations, but also requires them to” 

comply with certain requirements of the federal act in order to recover.448 One 

of those which figures prominently in this case is that the buyer must give the 

seller “a reasonable opportunity to cure.”449 

Why go to the bother of complying with the MMWA? Why not just sue for 

damages under the UCC straight up? The answer is that if a consumer prevails 

in an action brought under the MMWA, then the court may award attorney’s 

fees to the prevailing consumer.450 

The seller in this case had two defenses. First, it contended that its contract 

with the buyer had excluded the implied warranty of merchantability as a matter 

of law.451 The trial court agreed and granted summary judgment, which the 

Court of Appeals affirmed over the dissent of Judge Felix.452 

Second, the seller maintained that even if its warranty disclaimer was not 

effective, the buyer had not complied with one of MMWA’s requirements: that 

the seller be given a reasonable opportunity to cure.453 Given this failure, the 

buyer was not entitled to recover attorney’s fees under the MMWA.454 

In a unanimous opinion by Justice Goff, the Supreme Court found as a 

matter of contract interpretation that the seller had not effectively disclaimed the 

implied warranty of merchantability as a matter of law!455 The court read the 

sales contract as creating an exception for the disclaimer if the buyer entered 

into a service contract, and there was evidence that the buyer had done so.456 

This then brought the court to the question of whether the MMWA 

“opportunity to cure” requirement had been met, and there the court held that 

genuine issues of material fact remained.457 In this regard, the court laid down 

the following burden of proof for the buyer in such a situation: 

  

[A] buyer need only show to the satisfaction of the factfinder that the 

seller had “a reasonable opportunity to cure” its failure to comply with 

its warranty obligations. And the buyer can meet this burden of proof 

————————————————————————————— 
446. Id. at 239; 15 U.S.C. § 2301 et seq. 

447. Anderson v. Gulf Stream Coach, Inc., 662 F.3d 775, 781 (7th Cir. 2011). 

448. Id. 

449. Id. (quoting 15 U.S.C. § 2310(e)). 

450. 15 U.S.C. § 2310(d)(2). 

451. Thomas, 258 N.E.3d at 239. 

452. Thomas v. Valpo Motors, Inc., 235 N.E.3d 211, 2024 WL 1928643, at *1, *3 (Ind. Ct. 

App. 2024) (unpublished table decision), vacated, Thomas, 258 N.E.3d 236; id. at *3–*7 (Felix, 

J., dissenting).  

453. Thomas, 258 N.E.3d at 240. 

454. Id. at 240. 

455. Id. at 238, 245. 

456. Id. at 242. 

457. Id. at 245. 
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by showing that he explicitly asked the seller to cure (i.e., repair, 

replace, or refund) or that he notified the seller of the purported defect 

and the seller proposed no remedy in response.458 

 

2. Whether a Disclaimer of Warranties Runs with the Goods.—In Poultry 

& Industry Suppliers, Inc. v. Incubacol, S.A.S.,459  Incubacol, S.A.S., a 

Colombian company, sued Poultry & Industrial Suppliers, Inc. (“Poultry 

Suppliers”), a Florida company, and CTB, Inc., d/b/a Chore-Time, an Indiana 

company, for strict liability (manufacturing defect), negligence, and breach of 

implied warranty in Florida state court. Eventually, the case ended up in Indiana 

state court through a series of interesting procedural steps that are beyond the 

scope of this Article.460 An additional interesting procedural development was 

the decision that Florida law applies to the case, utilizing the Uniform Judicial 

Notice of Foreign Law Act.461 

Incubacol is involved in the poultry and egg business.462 It placed orders 

with Poultry Suppliers for ventilation and related equipment to construct ten 

breeding houses.463 Poultry Suppliers then contracted with CTB to manufacture 

the equipment. This contract included a limited warranty in which CTB 

expressly disclaimed any implied warranties running in favor of Poultry 

Suppliers.464 Poultry Suppliers then distributed the equipment to Incubacol in 

Columbia.465 Of consequence, the equipment manufactured by CTB incorporated 

an alarm control panel, called the Mark 220 Informer, which was a part of the 

ventilation system.466  “CTB shipped the equipment, including the Mark 220 

Informer, from Indiana, which then passed through Florida on its way to 

Colombia.”467 

In April 2015, the equipment was installed for Incubacol.468 An agent of 

Poultry Suppliers installed the equipment, but Poultry Suppliers was still 

responsible for the final inspection and approval, which occurred in August.469 

In December, 5,500 chickens died after the ventilation system in one of the 

breeding houses failed.470 

————————————————————————————— 
458. Id. (citations omitted). 

459. 250 N.E.3d 448 (Ind. Ct. App. 2024), trans. denied, 257 N.E.3d 779 (Ind. 2025). 

460. Id. at 450–51. 
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The issue of interest to us here is whether CTB’s disclaimer of implied 

warranties running in favor of Poultry Suppliers also constituted a disclaimer by 

Poultry Suppliers of implied warranties running in favor of Incubacol. Both 

sides agreed that the UCC applied, which both Florida and Indiana have adopted 

in identical form.471 

An express warranty can exclude or modify an implied warranty: 

 

[T]o exclude or modify the implied warranty of merchantability or any 

part of it the language must mention merchantability and in case of a 

writing must be conspicuous, and to exclude or modify any implied 

warranty of fitness the exclusion must be by a writing and 

conspicuous.472 

 

Here, CTB, the manufacturer, had an express warranty that disclaimed any 

implied warranties: 

 

THIS WARRANTY CONSTITUTES [CTB’S] ENTIRE AND SOLE 

WARRANTY AND [CTB] EXPRESSLY DISCLAIMS ANY AND 

ALL OTHER WARRANTIES, INCLUDING, BUT NOT 

LIMITED TO, EXPRESS AND IMPLIED WARRANTIES, 

INCLUDING, WITHOUT LIMITATION, WARRANTIES AS TO 

MERCHANTABILITY, FITNESS FOR PARTICULAR PURPOSE 

SOLD AND DESCRIPTION OR QUALITY OF THE PRODUCT 

FURNISHED HEREUNDER.473 

 

As Poultry Suppliers argued, CTB’s disclaimer of warranties applied to it 

because the disclaimer “was necessarily incorporated into the sales contract 

[between Poultry Suppliers and Incubacol] because it is the one and only 

contract for CTB equipment alleged to exist in the case.”474 Incubacol responded 

by arguing that because Poultry Suppliers had no disclaimer of implied 

warranties in its contract, it was improperly attempting “to piggyback onto 

CTB’s disclaimers of warranties that were included in its manuals,” which it 

cannot do.475 

The parties could not find any Indiana or Florida cases specifically 

addressing whether a seller can rely on a manufacturer’s disclaimer of 

warranties—the issue in the case. 476  The parties consequently cited federal 

district court cases.477 Florists’ Mutual Insurance Co. v. Lewis Taylor Farms, 

————————————————————————————— 
471. Id. at 457. 

472. IND. CODE § 26-1-2-316(2) (2025); see also FLA. STAT. § 672-316 (2025). 

473. Incubacol, 250 N.E.3d at 458. 

474. Id. (alteration in original). 

475. Id. 

476. Id. 

477. Id. 
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Inc.,478 a case cited by a party, in turn cites treatises.479 As one of the treatises 

states, “a manufacturer’s disclaimer of warranties does not run with the goods 

so as to protect any subsequent seller of them, and thus, each subsequent seller 

must make their own independent disclaimer in order to be protected from 

warranty liability.”480 Another treatise provides similarly, “In the usual case, a 

distributor or dealer must make his own disclaimer in order to be free from 

implied warranty liability. He cannot rely on a disclaimer used by the 

manufacturer even though he passes that documentation on to the ultimate 

buyer.”481  

Also contained in that treatise is the recognition of an exception when “the 

ultimate buyer kn[ows] that the seller was the manufacturer’s exclusive 

distributor and the buyer received the disclaimer directly from the seller and not 

from the manufacturer.”482 If these conditions are satisfied, “the manufacturer’s 

disclaimer becomes part of the basis of the bargain between the buyer and the 

seller.”483  “Thus, the seller is not required to republish and restate the 

manufacturer’s disclaimer to disclaim the implied warranty himself.”484 

The Court of Appeals agreed with the above authority. It said that “a 

manufacturer’s disclaimer of warranties does not run with the goods and thus 

each subsequent seller must make their own independent disclaimer to be 

protected from warranty liability. Here, Poultry Suppliers didn’t appear to do 

that. And while there is an exception, it’s unclear whether Poultry Suppliers was 

an exclusive distributor for CTB and how CTB’s warranty got passed to 

Incubacol. Because the record needs further development, judgment on the 

pleadings is inappropriate for the warranty count.”485 

 

H. Attorney Fees 

 

In Osborne v. Small, Osborne had a contract to sell some real property to a 

company called Results, LLC. 486  Small represented himself as an agent of 

————————————————————————————— 
478. No. 7:05-CV-50 (HL), 2008 WL 875493 (M.D. Ga. Mar. 27, 2008), aff’d sub nom., 

Florists’ Mut. Ins. Co. v. DL&B Enterprises, Inc., 322 Fed. Appx. 729 (11th Cir. 2009). 

479. Incubacol, 250 N.E.3d at 458. 

480. 63 AM. JUR. 2D Products Liability § 697, Westlaw (database updated Feb. 2026); see 

also 67A AM. JUR. 2D Sales § 598, Westlaw (database updated Feb. 2026). 

481. 1 THE LAW OF PROD. WARRANTIES § 8:14, Westlaw (database updated Jan. 2026). 

482. Id. 

483. Incubacol, 250 N.E.3d at 459. 

484. Id.; see also Graham Hydraulic Power, Inc. v. Stewart & Stevenson Power, Inc., 797 

P.2d 835, 838–39 (Colo. App. 1990) (holding that where the buyer knew the seller was the 

manufacturer’s “exclusive area distributor” and the buyer received the disclaimer of warranties 

directly from the seller and not from the manufacturer, the manufacturer’s disclaimer became 

“part of the basis of the bargain” between the buyer and the seller and therefore the seller was not 

required to restate the manufacturer’s disclaimer to disclaim warranty liability). 

485. Incubacol, 250 N.E.3d at 459 (internal citation omitted). 

486. 255 N.E.3d 496, 2025 WL 659051, at *1 (Ind. Ct. App. 2025) (unpublished table 

decision). 
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Results and perhaps is the managing member as well. The deal cratered and 

Results was found liable to Osborne for damages. In the purchase agreement 

was a provision that the prevailing party was entitled to attorney fees. This 

appeal involves Osborne’s attempt to collect under that provision against both 

Results and Small.487 

The Court of Appeals agrees that Results is liable under the contractual 

provision, but finds no basis to impose liability against Osborne who was not a 

party to the contract.488 This seems entirely correct. 

Talley v. Cheswick Homeowners’ Ass’n, Inc., was a dispute between an 

homeowners association (“HOA”) and a homeowner, where the HOA prevailed 

both at trial and on appeal. 489  The HOA covenants contained a provision 

entitling the prevailing party in any action against a defaulting homeowner to 

“reasonable attorneys’ fees.”490  

“Fee-shifting provisions that do not distinguish between trial and appellate 

fees and costs unquestionably apply to both,” the Court of Appeals declared.491  

 

Our Court has held that a statutory provision entitling a party to 

“reasonable attorneys fees” must include fees for services on appeal. 

[That decision] extended this holding to contractual provisions with 

identical language, finding “no . . . distinction between the scope of a 

statutory and a contractual provision for ‘reasonable attorneys fees.’”492  

 

The court held that this is still good law, and because the covenants provide 

for the prevailing party to recover attorney fees, it directed that appellate 

attorney fees be awarded.493 

 

I. Statute of Limitations Defenses 

 

Linda Rothrock Jurus was successful in resolving a dispute with a third 

party over whether she retained a life estate in some property conveyed to the 

third party’s predecessor.494  The dispute arose because the title insurance 

company that prepared the deed conveying the property allegedly failed to 

reserve the life estate in accordance with the parties’ intentions.495 Jurus spent 

$26,979.51 in costs and attorney’s fees in order to get the deeds reformed and 

————————————————————————————— 
487. Id. at *1. 

488. Id. at *3. 

489. 255 N.E.3d 475, 2025 WL 636230 (Ind. Ct. App. 2025) (unpublished table decision). 

490. Id. at *2. 

491. Id. at *5. 

492. Id. (footnote omitted) (citations omitted) (quoting Parrish v. Terre Haute Sav. Bank, 

438 N.E.2d 1, 3 (Ind. Ct. App. 1982)). 

493. Id. at *5–6. 

494. Hamilton Nat’l Title LLC v. Jurus, 266 N.E.3d 233, 237 (Ind. Ct. App. 2025). 

495. Id. 
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to defend an appeal.496 

In Hamilton National Title LLC v. Jurus,497 the case resulting from the 

previous lawsuit, Jurus filed a complaint against Hamilton National Title. She 

alleged that Hamilton  

 

“had a contractual duty. . . to prepare a deed that would convey the real 

estate to [the third-party] but reserve to her a life estate as provided in” 

the contract for the sale of the land. She further alleged that Hamilton 

had “breached its contract with Jurus when it omitted a reservation for 

her of a life estate from the deed it prepared for the closing[.]”And Jurus 

maintained that, “[o]n account of Hamilton’s breach of contract,” she 

“had been damaged in the amount of the legal expenses she had incurred 

in order to correct” the erroneous deed.498 

 

Hamilton defended arguing that: 

 

Jurus’ claim, while framed as one for breach of contract, “sound[ed] in 

legal malpractice because it involve[d] allegations that Hamilton 

negligently drafted the warranty deed.” And Hamilton asserted that 

legal malpractice claims are subject to a two-year statute of limitations, 

such that Jurus’ claim, which she filed seven years after she signed the 

warranty deed, was untimely.499 

 

Finding Jurus’s designated evidence showed the existence of a contract, the 

Court of Appeals concluded that the applicable statute of limitations was ten 

years.500 

 

J. Statute of Frauds Defense and Part Performance 

 

The “Statute of Frauds” is a familiar affirmative defense to claims seeking 

to enforce purported oral contracts for the sale of land501 and for the sale of 

goods for the price of $500 or more.502 Travis v. V3 Express Carwash, LLC,503 

reminds that the Statute of Frauds applies to any agreement that is not to be 

performed within one year from the making of the agreement.504 

Randall Travis, a mortgage broker at a financial institution, sued Leon 

Baine, who was in the carwash business. According to Travis, the two of them 

————————————————————————————— 
496. Id.  

497. Id.  

498. Id. (alterations in original) (citations omitted). 

499. Id. (alterations in original) (citations omitted). 

500. Id. at 241. 

501. IND. CODE § 32-21-1-1(4) 

502. IND. CODE § 26-1-201(1). 

503. 267 N.E.3d 440 (Ind. Ct. App. 2025). 

504. IND. CODE § 32-21-1-1(5). 
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had orally agreed to partner in an enterprise in which Travis would locate 

properties suitable for development as carwashes; that Baine or a company he 

owned would acquire such properties; that Travis would assist Baine in 

developing the properties into carwashes; and that Travis would share both in 

the profits of the carwashes once they were in operation and in the profits from 

the sale of each of the properties sold after development.505 

Baine interposed the Statute of Frauds defense that a person may not bring 

“[a]n action involving any agreement that is not to be performed within one (1) 

year from the making of the agreement,” “unless the promise, contract, or 

agreement on which the action is based . . . is in writing and signed by the party 

against whom the action is brought or by the party’s authorized agent.”506 Travis 

did not dispute that they had no written agreement but argued that their 

arrangement was not governed by the Statute because the contract could be 

performed within one year.507 The trial court had granted summary judgment in 

favor of Baine and the Court of Appeals found the designated evidence 

established that the development of the carwash sites could not be fully 

performed or completed within one year.508 

Travis pursued several alternate theories of recovery and the court’s opinion 

is a good refresher of the elements and requirements of each. 

To his contention that the Statute of Frauds defense was inapplicable 

because Travis “substantially performed,” the court held that the doctrine of part 

performance did not preclude the application of the Statute of Frauds in this case 

because the designated evidence did not articulate Travis’s specific duties 

pursuant to the alleged agreement. “[C]ontracts must be reasonably definite in 

their material terms so the intention of parties may be ascertained,” the court 

held.509  

Equally unavailing was Travis’s contention that he had been the victim of 

fraud on the part of Baine.510 Recovering for fraud in a breach of contract action 

requires allegation of a separate and independent tort of fraud resulting in injury 

distinct from that resulting from the breach of contract claim.511 Travis did not 

allege a separate and independent tort of fraud, the court held.512 

Travis also struck out in his claim that the purported oral contract was 

enforceable under the doctrine of promissory estoppel.513 The court’s analysis 

on this point is particularly impressive. To recover, a claimant must show not 

only reliance but that the reliance injury “is independent from the benefit of the 

————————————————————————————— 
505. 267 N.E.3d at 442–43. 

506. IND. CODE § 32-21-1-1(5). 

507. Id. at 445. 

508. Id. 

509. Id. at 446 (citing Zukerman v. Montgomery, 945 N.E.2d 813, 819 (Ind. Ct. App. 2011), 

citing in turn Wenning v. Calhoun, 827 N.E.2d 627, 629 (Ind. Ct. App. 2005)). 

510. Id. at 447. 

511. Id. 

512. Id. 

513. Id. 
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bargain and so substantial as to constitute an unjust and unconscionable 

injury.”514 The designated evidence showed that Travis had neither changed 

anything with regard to his employment as a mortgage broker nor contributed 

any money to the acquisition or construction of any carwash site. As such, the 

court concluded, any reliance injury he may have suffered was not so substantial 

as to be unjust and unconscionable.515 

Travis fared better on his final claim of “quantum meruit” where courts “to 

avoid unjust enrichment . . . permit recovery of the value of the services rendered 

just as if there had been a true contract.” 516  Here the court says that the 

“deposition testimony reveals genuine issues of material fact regarding the 

services and benefits provided by Travis and accepted by Baine and his 

companies without compensation, and whether allowing Baine and his 

companies to avoid payment for Travis’s services would be unjust.” This was 

enough to reverse the summary judgment that had been entered in favor of Baine 

on this count.  

This result required the court to tackle Baine’s argument that recovery in 

quantum meruit is only possible when no express contract exists, and that Travis 

himself had alleged the existence of a contract. 517  But here the court cited 

Indiana authority going back to 1841 “that one who has rendered services or 

transferred property under a contract voidable under the statute of frauds may 

recover the property or the value of such services or property under quantum 

meruit.”518 

Adams v. Lazaro 519  provides an interesting contrast from Travis v. V3 

Express Carwash, LLC, 520  discussed supra, as to the doctrine of “part 

performance.” As in Travis, the parties in Adams had a purported oral agreement 

that was unenforceable due to the Statute of Frauds. Specifically, Freddy Lazaro 

alleged that he and Bruce Adams had a “rent-to-own arrangement” pursuant to 

which Lazaro would purchase a house from Adams by making a down payment 

and a specified number of monthly payments in specified amounts thereafter.521 

There was evidence that Adams subsequently gave Lazaro documents reflecting 

these terms, but no evidence that either party ever signed them.522 

Over the next several years, Lazaro made regular payments to Adams, made 

improvements to the house, and paid all utilities except for the sewer bill which 

————————————————————————————— 
514. Id. at 448 (quoting Spring Hill Devs., Inc. v. Arthur, 879 N.E.2d 1095, 1103 (Ind. Ct. 

App. 2008)). 

515. Id. at 448–49. 

516. Id. at 449 (citing inter alia Kelly v. Levandoski, 825 N.E.2d 850, 860–61 (Ind. Ct. App. 

2005)). 

517. Id. at 449 n.3. 

518. Id. (citing Martin v. Martin, 122 Ind. App. 241, 244, 103 N.E.2d 905, 906 (1952) (citing 

in turn inter alia recover Barickman v. Kuykendall, 6 Blackf. 21, 24–25, 1841 WL 2535, at *2 

(1841))). 

519. 249 N.E.3d 661 (Ind. Ct. App. 2024). 

520. 267 N.E.3d 440 (Ind. Ct. App. 2025). 

521. Adams, 249 N.E.3d at 663. 

522. Id. at 664. 
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he claimed he never received.523 

Eventually, Adams sought to evict Lazaro for unpaid rent and failure to 

obtain insurance. 524  Lazaro responded by suing Adams for breach of their 

purported agreement and asking the court to order Adams to convey the property 

to him.525 After a bench trial, the court held that Lazaro’s claim for breach of 

contract failed because there was no written, signed contract. But the court 

concluded that the parties had orally agreed to sell the house, and the agreement 

was enforceable under the equitable doctrine of part performance. The court 

ordered Adams to convey the property to Lazaro, although it directed Lazaro to 

reimburse Adams for unpaid property taxes.526 

As both the Court of Appeals says here and said in Travis, oral contracts 

subject to the Statute of Frauds, are voidable, not void, and may be enforced 

under the doctrine of “part performance.”527 The facts that distinguish the part 

performance analysis in this case from that of Travis are apparent.528 Here there 

was evidence that pursuant to the oral agreement, Lazaro had made what he 

believed to be a rental payments in an amount that exceeded the agreed-upon 

purchase price; had paid all utility bills (other than the sewer bill of which he 

was not aware); and had made repairs to the house “inconsistent with simply 

renting it, including replacing appliances and the water heater, installing a new 

staircase and flooring, and painting the exterior.”529 Thus, the Court of Appeals 

concluded in affirming the trial court, “Lazaro took extensive actions in reliance 

on his oral agreement with Adams.” 

 

K. Liquidated Damages 

 

In Derr Enterprises, LLC v. Union City Indiana Properties, LLC, a 

commercial landlord sued after a tenant ceased paying rent and vacated premises 

six months before lease ended.530 The trial court’s judgment of approximately 

$120,000 included an award of $9,950 in late fees of $50 per day for 199 days 

————————————————————————————— 
523. Id. 

524. Id. 

525. Id. 

526. Id. at 665. 

527. Id. at 666 (citing Summerlot v. Summerlot, 408 N.E.2d 820, 828 (Ind. Ct. App. 1980). 

Cf. Travis v. V3 Express Carwash, LLC, 267 N.E.3d 440, 445 (Ind. Ct. App. 2025) (citing Spring 

Hill Devs., Inc. v. Arthur, 879 N.E.2d 1095, 1104 (Ind. Ct. App. 2008) (in turn citing Summerlot, 

408 N.E.2d at 828)) (“The part performance doctrine is based on the rationale that equity will not 

permit a party who breaches an oral contract to invoke the statute of frauds where the other party 

has performed his part of the agreement to such an extent that repudiation of the contract would 

lead to an unjust or fraudulent result.”). 

528. As discussed in text accompanying supra note 509, the Travis court held that the 

doctrine of part performance did not preclude the application of the Statute of Frauds in that case 

because the designated evidence did not articulate Travis’s specific duties pursuant to the alleged 

agreement.  

529. Adams, 249 N.E.3d at 666. 

530. 253 N.E.3d 1129 (Ind. Ct. App. 2025). 
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(the unfulfilled term of the lease) and an additional $53,750 in late fees of $50 

per day for 1,075 days from the day after the lease expired through the date of 

the bench trial.531 On appeal, the tenant challenged the propriety of the late fees 

for the period beyond the term of the lease.532 

The court framed the issue as whether the late fee provision in the lease was 

a valid liquidated damages clause or an unenforceable penalty.533 This issue has 

been given frequent and detailed consideration during previous Survey 

Periods.534 

The court held that this determination is a pure question of law for the court, 

and it considered the facts, the intention of the parties, and the reasonableness 

of the provision under the circumstances of the case. Relying on an earlier 

decision of the court on the precise issue of whether a trial court had erred when 

it awarded a per diem late fee for the period between the expiration of the lease 

term and the date of judgment,535 the court said that when a sum stipulated in an 

agreement as liquidated damages is “grossly disproportionate” to the loss that 

may result from the breach, the courts will treat the sum as a penalty rather than 

as liquidated damages.536 This was the situation in this case, the court found. 

“These late fees are more than twice the amount of the unpaid rent of $23,244.00 

and are grossly disproportionate to [the landlord’s] actual loss from late rental 

payments. . . . [T]he daily late fee should not have continued to be assessed after 

the expiration of the term of the lease.537 

This decision is certainly consistent with precedent538 and carries the added 

weight of having been authored by Senior Judge Randall T. Shepard, the former 

long-serving Chief Justice of Indiana. But Indiana courts as a general rule do 

not let parties off the hook for the contracts they have made, and it continues to 

be something of a puzzle as to why liquidated damage clauses are different.539 

————————————————————————————— 
531. Id. at 1133, 1136. 

532. Id. at 1135–36. 

533. Id. at 1136. 

534. See, e.g., 2020–2021 Survey Article, supra note 1, at 496–98 (discussing Symons v. 

Fish, 158 N.E.3d 352 (Ind. Ct. App. 2020)); 2018–2019 Survey Article, supra note 1, at 838–43 

(discussing Am. Consulting, Inc. v. Hannum Wagle & Cline Eng’g, Inc., 136 N.E.3d 208 (Ind. 

2019)). 

535. Derr Enters., 253 N.E.3d at 1136 (citing Gershin v. Demming, 685 N.E.2d 1125 (Ind. 

Ct. App. 1997)). 

536. Id.  

537. Id. 

538. See, e.g., Skendzel v. Marshall, 301 N.E.2d 641 (1973); Sterne v. Fletcher Am. Co., 181 

N.E. 37 (1932); Jaqua v. Headington, 16 N.E. 527 (1888); Olcott Int’l & Co. v. Micro Data Base 

Sys., Inc., 793 N.E.2d 1063 (Ind. Ct. App. 2003); Symons v. Fish, 158 N.E.3d 352 (Ind. Ct. App. 

2020); Gershin v. Demming, 685 N.E.2d 1125 (Ind. Ct. App. 1997). But see Raymundo v. 

Hammond Clinic Ass’n, 449 N.E.2d 276 (Ind. 1983). 

539. Cf. Am. Consulting, Inc. v. Hannum Wagle & Cline Eng’g, Inc., 136 N.E.3d 208, 220 

(Ind. 2019) (Slaughter, J., dissenting) (“[C]ourts should get out of the business of deciding 

whether the parties’ estimate of the harm underlying liquidated damages is reasonable.”); Time 

Warner Ent. Co., L.P. v. Whiteman, 802 N.E.2d 886, 894 (Ind. 2004) (“Despite the longstanding 
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L. Specific Performance 

 

Although the Court of Appeals did not invoke Shakespeare’s aphorism, 

“What’s in a name? That which we call a rose by any other name would smell 

as sweet,”540 the Court’s conclusion in Farmhouse Investments, LLC v. Quattro 

Real Estate Holdings, LLC,541 is consistent with the Bard’s. 

Farmhouse Investments, LLC (Series B) (“Farmhouse”) signed an 

agreement to purchase real estate from Quattro Real Estate Holdings, LLC 

(“Quattro”).542 The evidence showed that Farmhouse had planned to use the 

Property to grow marijuana, on the hopes that the Indiana General Assembly 

would legalize marijuana cultivation. When that did not occur, Farmhouse 

decided that it “w[as not] going to allocate funds to this project.”543 Quattro sued 

for specific performance.544 

Farmhouse’s first defense was that the real estate purchase agreement 

named the seller as “Quattro, LLC,” when, as indicated in the caption of this 

litigation, the seller was in fact Quattro Real Estate Holdings, LLC. 545 

Specifically, Farmhouse argued that the difference between the names violated 

various corporate law requirements as to the use of assumed business names,546 

and raised a question of whether Quattro Real Estate Holdings, LLC, was “the 

proper party to enforce the Agreement.”547 

The Court found, in effect, that “Quattro LLC” smelled just as sweet as 

“Quattro Real Estate Holdings, LLC.” First, the Court noted that the purchase 

agreement had been drafted by Farmhouse’s counsel such that there was no 

apparent misrepresentation on Quattro’s part.548 Second, Quattro Real Estate 

Holdings, LLC, was shown as owning title to the property in the title 

commitments issued in connection with the transaction.549 And third, the Court 

cited long-standing precedent that a contract mis-naming a party cannot be 

invalidated when the counterparty has “no question regarding the identity” of 

the mis-named party.550 

Of greater significance, Farmhouse also argued that granting specific 

performance of the Agreement was not appropriate because Quattro had an 

————————————————————————————— 
principles represented by [the cases cited in the preceding footnote] we are left with some unease 

over any decision where what appears to be the freely bargained agreements of the parties are set 

aside.”). 

540. WILLIAM SHAKESPEARE, ROMEO & JULIET 60 (Burton Raffel ed. 2004). 

541. 268 N.E.3d 765 (Ind. Ct. App. 2025). 

542. Id. 

543. Id. at 770 n.1. 

544. Id. at 770. 

545. Id. at 772. 

546. Id. The statutes alleged to be violated are IND. CODE §§ 23-0.5-3-4(e) and -1(a)(1). 

547. Id.  

548. Id. 

549. Id. 

550. Id. (quoting Parker v. Rod Johnson Farm Serv., Inc., 179 Ind. App. 190, 192, 384 N.E.2d 

1129, 1131 (1979)). 
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adequate remedy at law via monetary damages. 551  While the Court 

acknowledged the existence of at least one decision in which the court had 

declined to exercise its equitable discretion in awarding specific performance 

when adequate monetary damages were available,552 the court here found that 

the parties had agreed in their contract that Quattro was entitled to seek specific 

performance.553 The case, therefore, is an important reminder that while we 

frequently speak of specific performance as an equitable remedy, it can be a 

contractual one as well if appropriate language is included in the contract.554 

Devlin v. de Gorter555 is a case that could serve as a law school exam 

question on specific performance. At issue is whether David J. de Gorter had an 

oral agreement to purchase 2,010 shares of closely held stock in ClearPoint 

Federal Bank & Trust from Curragh Capital Partners II, L.P. (“Curragh”).556 

The question turned on whether the stock sale agreement was part of de Gorter’s 

employment contract with the bank or whether it was a distinct and wholly 

separate arrangement from his employment package.557 Simplifying, if it was an 

employment contract, Curragh would win the litigation; if a stand-alone, de 

Gorter would win.558 

The defendants in the case, Curragh and one of its directors, Michael H. 

Devlin, sought a directed verdict on the question.559 But the trial court found the 

evidence sufficiently conflicting that it allowed the question to go to trial.560 The 

jury found that Curragh had breached its agreement to sell 2,010 shares of 

ClearPoint stock to de Gorter.561  The Court of Appeals agreed with this 

determination, finding that the subsequent trial demonstrated that both sides had 

evidence arguably supporting their respective positions.562 

The trial court subsequently ordered specific performance, ordering that 

Curragh complete the stock sale once de Gorter had received all necessary 

approvals from the appropriate regulatory agency.563 

Curragh argued that the trial court abused its discretion in awarding de 

Gorter specific performance of the stock sale, arguing that specific performance 

was unwarranted because an adequate remedy, i.e., monetary damages, was 

————————————————————————————— 
551. Id. at 775–76. 

552. Id. at 776 (discussing Kesler v. Marshall, 792 N.E.2d 893 (Ind. Ct. App. 2003)). 

553. Id. at 776–77 (citing Metro Holdings One, LLC v. Flynn Creek Partner, LLC, 25 N.E.3d 

141 (Ind. Ct. App. 2014)). 

554. This is a lesson Elon Musk learned as well when he tried to renege on his contract to 

purchase Twitter, Inc., as alluded to in the text accompanying supra note 132. 

555. 257 N.E.3d 807 (Ind. Ct. App.), trans. denied sub nom., Devlin v. DeGorter, 265 N.E.3d 

1000 (Ind. 2025). 

556. Id. at 812. 

557. Id. 

558. Id. 

559. Id. 

560. Id. 

561. Id. 

562. Id. at 816. 

563. Id. at 812. 
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available at law.564 The Court of Appeals reports that the trial court was “not 

persuaded” by the foreign authority relied on by Curragh and “instead applied 

relevant Indiana law.”565 

In point of fact, the Court of Appeals had held in 1911 that closely-held 

stock is unique such that monetary damages may not be an adequate remedy for 

a breach of a sales agreement for closely-held stock.566 More recently, the Court 

reaffirmed that “[i]t is well settled in Indiana that a trial court sitting in equity 

has the authority to mold its decree to meet the case in the record when the 

plaintiff’s complaint contains a general prayer as well as a specific prayer for 

relief.”567 

De Gorter had argued to the trial court that “shares in a closely-held, highly-

regulated entity such as ClearPoint should be treated as unique property similar 

to real estate for the purposes of determining whether specific performance is 

appropriate.”568 The trial court agreed, finding that “the evidence shows that 

shares in ClearPoint are unique properties for which specific performance can 

be an appropriate remedy.”569 

The Court of Appeals concluded:  

 

Given our prior decisions indicating that specific performance may be 

appropriate in cases involving the sale of closely-held stock coupled 

with the facts and circumstances of this case, we cannot say that the trial 

court abused its discretion in finding that monetary damages would not 

be an adequate remedy in this case.570 

 

Curragh also argued that the trial court abused its discretion in ordering 

specific performance because the sale could not be completed without approval 

from the Office of the Comptroller of the Currency (“OCC”), a federal banking 

regulator.571 Generally, “[a] court may not grant specific performance when the 

subject matter of the contract no longer exists or is beyond the control of the 

parties.”572 

The trial court in fact acknowledged that “[i]t is axiomatic that courts of 

equity will only order specific performance when the contract is capable of 

————————————————————————————— 
564. Id. at 820. 

565. Id.  

566. See Vernon, G. & R.R. Co. v. Washington Civil Twp., 95 N.E. 599, 602 (Ind. App. 

1911). 

567. Krukemeier v. Krukemeier Mach. & Tool Co., 551 N.E.2d 885, 889 (Ind. Ct. App. 

1990). 

568. Devlin, 257 N.E.3d at 820. 

569. Id. at 820–21. 

570. Id. at 822. 

571. The Court of Appeals said that for de Gorter to acquire ten percent or more of ClearPoint’s 

stock, with respect to which he would be deemed a “Control Party” under federal banking 

regulations, he was required to obtain approval from the OCC. Id. at 813. 

572. Id. at 822. 
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being performed.”573  However, the trial court noted that de Gorter had 

previously obtained the required OCC approval, the approval for which only 

lapsed due to Curragh’s breach.574 As the Court of Appeals noted: 

 

While the trial court acknowledged that de Gorter would have to re-

obtain approval to become a Control Party from the OCC, it noted that 

“the ClearPoint shares at issue remain in the possession of Curragh,” 

and that it had the “authority to order Curragh to comply with an 

equitable remedy that results from this action, which can include the 

specific performance of its contract with [de Gorter].”575 

 

The Court of Appeals agreed with the trial court that “it would be 

inequitable to deny de Gorter specific performance when he ‘had attempted to 

comply with the conditions of sale by obtaining OCC approval[,]’ only for that 

approval to lapse ‘due to the actions of [Curragh] in failing to follow through on 

the sale.’”576 

The trial court also ordered that Curragh and Devlin be jointly and severally 

liable for payment of the attorneys fees incurred by de Gorter during the 

regulatory-approval process.577 Here’s what the Court of Appeals said:  

 

While Devlin was not found personally responsible for any alleged 

breach of duty, it was alleged that he was the individual responsible for 

orchestrating Curragh’s breach. Given the trial court’s broad discretion 

in fashioning equitable remedies, coupled with the complete lack of any 

authority cited by Appellants supporting their claim of error, we 

conclude that the trial court did not abuse its discretion in this regard.578 

 

It seems to this Article’s author that Devlin would be protected by both the 

bedrock principle of limited liability and the business judgment rule. However, 

the defendants did not raise this issue in their transfer petition which in any event 

was denied.579 

 

M. Quantum Meruit 

 

In Menendez v. Hahn Surveying Group, Inc., Menendez had a contract with 

Hahn for Hahn to prepare a survey of some property, split the parcel into two 

————————————————————————————— 
573. Id. 

574. Id. 

575. Id. (alteration in original). 

576. Id. at 823 (first alteration in original). 

577. Id. 

578. Id. 

579. Devlin v. DeGorter, 265 N.E.3d 1000 (Ind. 2025) (denying transfer). 
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tracts, and prepare a “secondary REPLAT certified drawing” for $2,950.580 

After doing the first survey, Hahn says he told Menendez that the property was 

too small to split into two tracts and that Menendez said he would look into it.581 

After some time passed, Hahn sent Menendez a bill for $1,950.582 This case is 

Hahn’s small claims case to collect.583 The Small Claims Court ruled in favor of 

Hahn, and the Court of Appeals affirmed.584 

But Judge Mathias writes a strong dissent, arguing that the evidence is clear 

that Hahn never completed the second part of the contract and that the basis that 

the majority uses to provide Hahn with partial payment—the doctrine of 

quantum meruit—is not applicable here, saying that “the general rule in Indiana 

is that the nonbreaching party is the party with options for its remedies, 

including any quantum-merit [sic] recovery.”585  

 

CONCLUSION 

 

One issue of agency law that is a major focus of this Article’s author’s 

teaching is a business’s liability for torts committed by its agents. This is often 

called the doctrine of respondeat superior or vicarious liability, and for such 

liability to exist, the torts must be committed within the scope of the agent’s 

employment. The “scope of employment” requirement has often made it 

difficult to find an employer vicariously liable for its employee’s sexual assault 

precisely because of the difficulty of proving a sexual assault was within the 

scope of employment. 

During the Survey Period, the prestigious American Law Institute enacted 

a new section of the Restatement of Torts at its 2025 annual meeting, providing 

a special rule on vicarious liability for sexual assault.586 The new section relies 

heavily on a decision of the Indiana Supreme Court, Cox v. Evansville Police 

Dep’t, 587  written by Chief Justice Loretta Rush. The new rule provides as 

follows: 

 

(a) Notwithstanding [the Restatement’s general rules on vicarious 

liability of employers for torts of employees committed within the scope 

of employment], a factfinder may find an employer vicariously liable 

for its employee’s sexual assault of a victim if: 

————————————————————————————— 
580. 245 N.E.3d 676, 2024 WL 4285435, at *1 (Ind. Ct. App. 2024) (unpublished table 

decision). 

581. Id. 

582. Id. 

583. Id.  

584. Id. at *3. 

585. Id. at *3–4 (Mathias, J., dissenting) (citing Fischer v. Heymann, 12 N.E.3d 867, 872–

73 (Ind. 2014)). 

586. Torts: Miscellaneous Provisions Is Approved, A.L.I. (May 19, 2025), https://www.ali. 

org/news/articles/torts-miscellaneous-provisions-approved [https://perma.cc/L8LZ-MWC2]. 

587. 107 N.E.3d 453, 464 (Ind. 2018). 
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(1) the nature or conditions of the employee’s employment 

creates a reasonably foreseeable risk of sexual assault; 

 

(2) the victim is particularly vulnerable, by reason of age, 

mental capacity, disability, incarceration, detention, 

confinement, medical need, or other similar circumstance; 

 

(3) the employer facilitates the sexual assault by providing the 

employee with substantial power, authority, or influence over 

the victim;  

 

(4) the sexual assault occurs when the employee is performing 

work assigned by the employer or engaging in a course of 

conduct subject to the employer’s control. 

 

If the plaintiff fails to satisfy Subparagraphs (1)-(4), whether an 

employer is vicariously liable for its employee’s sexual assault is 

governed by § 5. 

 

(b) Notwithstanding Subsection (a), an employer is not vicariously 

liable under this Section for a sexual assault committed by a supervisor 

on a subordinate. Whether an employer is vicariously liable for its 

employee’s sexual assault of a fellow employee is governed by [the 

Restatement’s general rule on vicarious liability of employers for torts 

of employees committed within the scope of employment].588 

 

The Reporters’ Note references Cox on several occasions. In particular, in 

explaining the rationale for the new rule, the Note starts with an extensive 

quotation from Cox: 

 

The scope of employment extends beyond authorized acts for two key 

reasons. First, it is equitable to hold people responsible for some harms 

arising from activities that benefit them. When employees carry out 

assigned duties, those employment activities “further the employer’s 

business” to an appreciable extent, benefiting the employer. But 

delegating employment activities also carries an inherent risk that those 

activities will naturally or predictably give rise to injurious conduct. 

When that happens, the employer is justly held accountable since the 

risk accompanies the employer’s benefit. 

 

Second, holding employers liable for those injurious acts helps prevent 

recurrence. Employers can take measures—like selecting employees 

————————————————————————————— 
588. RESTATEMENT (THIRD) OF TORTS: MISCELLANEOUS PROVISIONS § 11 (A.L.I., Tentative 

Draft No. 4, 2025). 
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carefully and instituting procedures that lessen employment dangers—

to reduce the likelihood of tortious conduct. Since employers have some 

control over the risk of injurious conduct flowing from employment 

activities, imposing liability on employers for that conduct encourages 

them to take preventive action.589 

 

In explaining the relevance of the employee’s power, authority, or influence 

over the victim, the Note again began by quoting Cox at some length: 

 

Cities are endowed with the coercive power of the state, and they confer 

that power on their police officers. Those officers, in turn, wield it to 

carry out employment duties—duties that may include physically 

controlling and forcibly touching others without consent. For this 

reason, when an officer carrying out employment duties physically 

controls someone and then abuses employer-conferred power to 

sexually assault that person, the city does not, under respondeat 

superior, escape liability as a matter of law for the sexual assault.590 

 

It is a source of great pride that our Supreme Court has made such a 

demonstrable contribution to the development of American common law in this 

extremely important area. 

————————————————————————————— 
589. Id. § 11 reporters’ note cmt. c (quoting Cox, 107 N.E.3d at 461–62). 

590. Id. § 11 reporters’ note cmt. j. (quoting Cox, 107 N.E.3d at 456). 


