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Abstract

This Article describes four distinct phases that urban neighborhoods

have passed through in the last sixty years. The first phase, from World

War n until 1968, followed a pattern of decentralization, investment in

suburban infrastructure, and strict segregation. The second phase, 1968

to 1975 was marked by hyper-sprawl, the loss of the central city

economic base and population, and hyper-segregation. The third phase,

1975 to 1990, was characterized by class segregation, increased cost to

access the suburbs, and increased class and racial separation. The fourth

phase, 1990 to 2008, witnessed hyper-segregation; voluntary class,

racial, and ethnic separation; and persistent racial discrimination. The
Article suggests that the United States may be entering a fifth post-war

phase of Smart Growth, public transport, infill strategies, and New
Urbanist and suburbanist designs producing greater diversity.
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Introduction

America' s urban centers have evolved through four distinct phases in the last

fifty years. The first phase, from World War n until 1968, followed a pattern of

decentralization and was marked by extraordinary investment in suburban

infrastructure including federally subsidized highways, utility extension, and

rapid suburbanization. During this period, development was strictly segregated
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on the basis of race. The principal regulatory model was zoning, particularly

suburban exclusionary zoning requiring detached, single-family homes on

relatively large lots. This phase concluded with passage of the Federal Fair

Housing Act known as Title VEQ.^

The second phase, 1968 to 1975, was marked by hyper-sprawl. During this

period, cities lostjobs as manufacturing shifted to the sun belt, the suburban belt,

or went offshore. The city became more unattractive and lost its tax base

because retail and businesses moved to the suburbs. Public services in the city

declined as suburban services improved with the support of an enhanced tax

base. As public schools were faced with broad desegregation remedies, whites

left the city causing the further decline of the structure and tax base of the city.

Finally, subdivision regulation resulted in expensive suburbs based upon a model

of attractive, single-family, automobile-based lifestyles.

The third phase, 1975 to 1990, was characterized by class segregation. As
suburbs increased access costs through regulation, inflated demand-push land

prices, exclusionary zoning and growth management, the suburbs and city

became distinguished from one another by class. The poor were concentrated in

the city and the affluent in the suburbs.

The fourth phase, 1990 to 2008, can be described as hyper-segregation. This

period was marked by an increase in voluntary class, racial, and ethnic separation

as more ethnic and racially concentrated neighborhoods grew or were

established. Although residential segregation in the United States is largely the

result of both government and private discrimination, voluntary segregation by

whites marked the geography between 1945 and 1975, and since that time,

voluntary separation has been a phenomenon of both whites and non-whites with

a relatively small number of non-whites choosing assimilation and residential

integration for which there exists limited opportunities. Even where integration

occurs according to census data, however, minorities frequently concentrate in

small suburban or urban enclaves masking the extent of separation and the lack

of social cohesion. Neighborhoods were increasingly regenerated through

gentrification and the investment of public and private funds. The divide

between many minority communities (now in the city and the older suburbs) and

the more affluent, predominantly white and newer suburbs became more
pronounced.

The United States may be entering a fifth post-World War n phase. This

phase would be one of actual Smart Growth. Truly Smart Growth involves

migrating away from automobile-based transport to a greater use of public

transport and developing transit-served urban and suburban communities that

incorporate infill strategies, are denser, and utilize New Urbanist designs. The
results will be the creation of pedestrian-friendly models of the European

compact city and a recreation of pre-war, small, industrial towns and streetcar

neighborhoods and suburbs. The increase in density, accessibility, and choice

between homes of different sizes and costs may stimulate greater racial and

ethnic diversity and assimilation. The four post-World War n phases of urban

1. 42 U.S.C. §§ 3601-3619, 3631 (2000).
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evolution:

PHASES Social Equity Subsidy Regulation

1945-1968

Decentralization

Apartheid Infrastructure Zoning

1968-1975

Hyper-Sprawl

White Flight

Concentrated Poverty

Taxation Subdivision

1975-1990

Class Segregation

Assimilation Revitalization Affirmative

Action

1990-2008

Hyper-Segregation

Voluntary

Separation

Gentrification

and Regeneration

Smart Growth

I. Phase One—Decentralization: 1945-1968

Phase Social Equity Subsidy Regulation

1945-1968

Decentralization

Apartheid Infrastructure Zoning

At the end of World War H, pent-up housing demand and returning soldiers

sent the public looking for new housing in the newly developing suburbs. The
period between 1945 and 1968 was marked by extraordinary national investment

in suburban infrastructure including federally subsidized highways,^ utility

extension,^ and rapid suburbanization/ Suburbanization resulted from demand

2. 5^£ generally 23 U.S.C. §§ 101-189(2000); James A. Kushner,ApartheidinAmerica:

An Historical and Legal Analysis of Contemporary Racial Segregation in the United

States 21-24 (1980) [hereinafter KusHNER, Apartheid in America] (originally published as

James A. Kushner, Apartheid in America: An Historical and Legal Analysis of Contemporary

Racial Residential Segregation in the United States, 22 HOW. L.J. 547, 568-71 (1979)); JAMES A.

Kushner, The Post-Automobile City: Legal Mechanisms to Estabush the Pedestrian-

Friendly City 11-14 (2004) [hereinafter Kushner, The Post-Automobile City]; James A.

Kushner, Urban Transportation Planning, 4 Urb, L. & Pol'y 161 (1981) [hereinafter Kushner,

Urban Transportation Planning] ; Gary T. Schwartz, Urban Freeways and the Interstate System,

49 S. Cal. L. Rev. 406 (1976).

3. Kushner, Apartheid in America, supra note 2, at 20-30.

4. See Kenneth T. Jackson, Crabgrass Frontier: The SuburbanizationoftheUnited

States 23 1-45 (1985).
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fueled by the availability of low-interest loans for the purchase of modestly

priced houses in new suburban subdivisions. Loans were insured by the Federal

Housing Administration^ and often made through the Veterans Administration.^

During this period, development was strictly segregated on the basis of race as

mandated by federal government loan requirements, i.e., the federal government

conditioned the availability of mortgage insurance to entire housing

developments on the adoption of racial covenants or equitable

servitudes^—covenants inserted into subdivision deeds or in the subdivision plat

filed with the deed and binding future lot purchasers as compared to covenants

entered into between neighbors or those attached to deeds—and often local

zoning,^ private covenants,^ or simply violence by local police or white

supremacists.^^ The basis of the requirement was the belief that a one-race

community would stabilize housing values and assure marketability by adhering

to the American custom of racial segregation.^' The principal regulatory

mechanism used was zoning,'^ particularly suburban exclusionary zoning

5. National Housing Act, 12 U.S.C. §§ 1701-1750 (2000); KusHNER, Apartheid in

America, supra note 2, at 20-30.

6. Servicemen's Readjustment Act of 1944, Pub. L. No. 78-346, 58 Stat. 284 (codified as

amended in scattered sections of 12 & 38 U.S.C); Kushner, Apartheid in America, supra note

2, at 20-30.

7. See FHA UNDERWRITING Manual % 935 (1938) (containing model mandatory racial

restrictive covenant); JACKSON, supra note 4, at 203- 18; KuSHNER, APARTHEID IN AMERICA, supra

note 2, at 20-30; James W. Loewen, Sundown Towns: A Hidden Dimension of American

Racism 129-30 (2005); John Kimble, Insuring Inequality: The Role of the Federal Housing

Administration in the Urban Ghettoization ofAfrican Americans, 32 Law&Soc. INQUIRY 399, 41

1

(2007) (describing proactive FHA segregationist policy).

8. See City of Richmond v. Deans, 281 U.S. 704, 713 (1930); Harmon v. Tyler, 273 U.S.

668, 668 (1927) (permitting Negro residence only upon consent of majority of neighborhood);

Buchanan v. Warley, 245 U.S. 60, 80-92 (1917) (invalidating the practice as interfering with the

white seller' s freedom of contract); JACK Greenberg, Race Relations and AmericanLaw 276-

79 (1959); Kushner, Apartheid in America, supra note 2, at 15-16.

9. Compare Corrigan V. Buckley, 27 1 U.S. 323, 33 1-32 (1926) (sustaining racial covenants

as part of freedom of contract and disposal of property), with Shelley v. Kraemer, 334 U.S. 1, 19-21

(1948) (invalidating judicial enforcement of private racial covenants as illegal state action). See

generally KuSHNER, APARTHEID IN AMERICA, supra note 2, at 16-20.

10. See LOEWEN, supra note 7, at 227-79.

11. See Kushner, Apartheid in America, supra note 2, at 20-30; see also IraKatznelson,

When Affirmative Action was White: An Untold History of Racial Inequality in

Twentieth Century America 115-41 (2005); Kimble, supra note 7, at 20-30 (describing

proactive FHA segregationist policy); Rajeev D. Majumdar, Comment, Racially Restrictive

Covenants in the State of Washington: A Primerfor Practitioners, 30 SEATTLE U. L. REV. 1095,

1 102 (2007).

12. See Village of Euclid, Ohio v. Ambler Realty Co., 272 U.S. 365, 379-80 (1926); see also

Charles M. Haar, In Accordance with a Comprehensive Plan, 68 Harv.L.Rev. 1 154, 1 154 (1955);

Joel S. Hirschhom, Zoning Should Promote Public Health, 18 Am. J. HEALTH PROMOTION 258,
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requiring detached, single-family homes on relatively large lots.'^ Communities

often required in excess of an acre per home'"^ with broad street setbacks for

lawns. ^^ Virtually no lots were zoned for mobile homes'^ or apartments.'^ Where
apartments were provided, sites were often unattractive, and bedrooms were

limited to exclude families and attract senior citizens and single adults.'^ The
period ended with the dawn of the War on Poverty,'^ the Great Society, ^° and

passage of the Federal Fair Housing Act, known as Title VIII,^' which reflected

the policies of President Lyndon Johnson.

258-59 (2004).

13. See Nat'l Land & Inv. Co. v. Kohn, 215 A.2d 597, 600 (Pa. 1965). For discussion of

"Not in my Backyard" ("NIMBY"), see Vicki Been, Comment on Professor Jerry Frug 's the

Geography of Community, 48 STAN. L. Rev. 1 109, 1 1 10-1 134 (1996). See generally Am. Bar

Ass'N, NIMBY: A PRIMER FOR Lawyers and Advocates ( 1 999); FiscalZoning and Land Use

Controls: The Economic Issues (Edwin S. Mills & Wallace E. Gates eds., 1975) [hereinafter

Fiscal Zoning]; Jane Anne Morris, Not in My Back yard: The Handbook (1994); Andrew

Auchincloss Lundgren, Beyond Zoning: Dynamic Land Use Planning in the Age of Sprawl, 1

1

Buff. Envtl. L.J. 101, 137-42 (2004) (arguing conversion of local zoning to regional planning).

14. See Nat'l Land cfe Inv. Co., 2X5 A.2d at 600.

15. See Gorieb v. Fox, 274 U.S. 603, 604-05 (1927) (sustained over taking claim); V.

Woemer, Annotation, Validity of Front Setback Provisions in Zoning Ordinance or Regulation,

93A.L.R. 2dl223(1964).

16. Compare Vickers v. Twp. Cmty., 181 A.2d 129, 138 (N.J. 1962) (sustaining exclusion),

overruled by S. Burlington County NAACP v. Twp. of Mount Laurel, 456 A.2d 390 (N.J. 1983),

with English v. Augusta Twp., 514 N.W.2d 172, 173 (Mich. Ct. App. 1994) (illegal exclusion) and

S. Burlington County NAACP, 456 A.2d at 450-5 1 (obligation to include unless alternative means

to house a fair share of regional affordable housing need).

17. Surrick v. Zoning Hearing Bd., 382 A.2d 105, 107 (Pa. 1977). See generally CHARLES

M. Haar, Suburbs Under Siege: Race, Space, and Audacious Judges (1996); Bruce L.

Ackerman, The Mount Laurel Decision: Expanding the Boundaries ofZoning Reform, 1 976 U. ILL.

L. F. 1, 1; Lawrence Gene Sager, Tight Little Islands: Exclusionary Zoning, Equal Protection, and

the Indigent, 21 STAN. L. REV. 767, 790-94 (1969).

1 8. Kushner, Apartheid in America, supra note 2, at 44-52.

19. See generally BlUANA C.S. AMBRECHT, POLITICIZING THE POOR: The LEGACY OF THE

War ON Poverty in a Mexican-American Community (1976); Hubert H. Humphrey, War
ON Poverty (1964); Michael B. Katz, The Undeserving Poor: From the War on Poverty

totheWaronWelfare (1989); DanielP. Moynihan,Maximum FeasibleMisunderstanding

(1969); Jill Quadagno, The Color of Welfare: How Racism Undermined the War on

Poverty ( 1 994); Edward Zigler& Jeanette Valentine, Project Head Start: A Legacy of

THE War on Poverty (1979).

20. See generally JOHN A. ANDREW III, LYNDON JOHNSON AND THE GREAT SOCIETY ( 1 998);

Nancy A. Colbert, Great Society: The Story ofLyndon Baines Johnson (2002); William

LoREN Katz, A HistoryofMulticulturalAmerica: The Great SocietytotheReagan Era,

1 964- 1990 ( 1 993); Irwin Unger, The Best of Intentions: The Triumphs and Failures ofthe

Great Society Under Kennedy, Johnson, and Nixon (1996).

21. 42 U.S.C. §§ 3601-3619, 3631 (2000).
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n. Phase Two—Hyper-Sprawl: 1968-1975

Phase Social Equity Subsidy Regulation

1968-1975

Hyper-Sprawl

White Flight

Concentrated Poverty

Taxation Subdivision

During the period from 1968 to 1975, urban and regional development was
defined by hyper-sprawl.^^ Urban centers were developing circumferential

highways^^ that circled the city on the edge of older suburbs generating an

enormous supply of accessible land to build new housing subdivisions.^'* Along

with interstate and state highways, the local highway systems provided the access

for a stampede toward suburban development.^^ Also attracted were the big-box

retailers,^^ the mega-malls,^^ and the new industrial and office centers that made

22. Edward H. Zigler, Urban Sprawl, Growth Management and Sustainable Development

in the United States: Thoughts on the Sentimental Questfor a New Middle Landscape, 1 1 Va. J.

See. POL'Y & L. 26, 28-33 (2003). See generally ROBERT H. PREIUCH, FROM SPRAWLTO Smart

Growth: SuccessfulLegal, Planningand EnvironmentalSystems (1999); WilliamFulton

ET AL. , BROOKINGS INST. ,WHO SPRAWLS MOST?HOWGROWTHPATTERNS DIFFERACROSS THE U.S.

2-3 (2001), available at http://www.brookings.edu/es/urban/publications/fulton.pdf; Robert H.

Freilich & Bmce G. Peshoff, The Social Costs of Sprawl 29 Urb. Law. 183, 183-86 (1997);

Michael Lewyn, The Law ofSprawl: A Road Map, 25 QUINNIPIACL. REV. 147, 164 (2006); Henry

R. Richmond, Sprawl and Its Enemies: Why the Enemies Are Losing, 34 CONN. L. REV. 539, 553-

54 (2002).

23. KusHNER, Apartheid in America, supra note 2, at 21-24; Kushner, Urban

Transportation Planning, supra note 2, at 173; Gilbert Paul Verbit, The Urban Transportation

Problem, 124 U. Pa. L. Rev. 368 (1975).

24. Jackson, supra note 4, at 233; Kushner, The Post-Automobile City, supra note 2,

at 1 1 - 1 4; Robert Fishman, The American Metropolis at Century 's End: Past and Future Influences,

11 Housing Pol'Y Debate 199, 200 (2000); James A. Kushner, The Reagan Urban Policy:

Centrifugal Force in the Empire, 2 UCLA J. Envtl. L. & Pol'y209, 215 (1982); Kushner, Urban

Transportation Planning, supra note 2, at 173; Zigler, supra note 22, at 35-36.

25. Jackson, supra note 4, at 3-5; see also OuverGillham: THE Limitless CiTY: APrimer

ON THE Urban Sprawl Debate 15-16, 32-38, 42-45, 134-36 (2002); Michael Lewyn, Suburban

Sprawl: Not Just An Environmental Issue, 84 Marq. L. Rev. 301, 304-35 (2000) [hereinafter

Lewyn, Suburban Sprawl].

26. Richard Vedder, Wal-Mart, Individuals and the State, 39 CONN. L. Rev. 1725, 1726,

1734 (2007) (noting that the average household in the United States spends $2000 annually at Wal-

Mart and that big-box retailers have increased the GDP by 5%).

27. Josh Mulligan, Note, Finding a Forum in the Simulated City: Mega Malls, Gated Towns,

and the Promise of Pruneyard, 13 CORNELL J.L. & PUB. POL'Y 533 (2004) (citing International

Council of Shopping Centers, Did You Know?, http://www.icsc.org/srch/about/DidYouKnow.pdf
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up the "edge cities"—some as far as twenty to fifty miles from the old city

centers.^^ Farmland disappeared^^ as fast as sales of automobiles increased.^^

During this period, when cities lost jobs^^ because manufacturing shifted to the

(last visited Apr. 15, 2008) (45,721 shopping centers in the United States account for over half of

all retail sales)).

28. See generally JOEL Garreau, EDGE CiTY: LIFE ON THE NEW FRONTIER ( 1 99 1 ); ROBERT

E. Lang& Jennifer B. LeFurgy, Boomburbs: The Rise ofAmerica' s AcciDENTALCmES 85-89

(2007).

29. U.S. Dep't Agric, Natural Res. Conservation Serv., Farm and Ranch Lands

ProtectionProgramFinalEnveronmentalAssessment 1 (2003) (approximately four million

acres of prime farmland will be lost to nonagricultural uses between 2002 and 2007, amounting to

approximately 667,000 acres per year); Michael R. Eitel, The Farm and Ranch Lands Protection

Program: An Analysis ofthe Federal Policy on United States Farmland Loss, 8 DRAKE J. AGRIC.

L. 59 1 , 593 (2003); Lawrence W. Libby & Michael R. Dicks, Rural-Urban Interface Issues, in THE

2002 Farm Bill: Poucy Options and Consequences (Joe L. Outlaw & Edward G. Smith eds.,

2001), ava//a^/^<3r http://www.farmfoundation.org/news/articlefiles/35-2002_farm_bilLpolicy.pdf

(approximately 645,000 acres of the nation's most productive farmland will be converted to urban

uses each year); Jeanne S. White, Beating Plowshares into Townhomes: The Loss ofFarmland and

Strategiesfor Slowing its Conversion to Nonagricultural Uses, 28 Envtl. L. 1 13, 1 13 (1998) (loss

of 1 .5 million acres of farmland per year in the United States) (citing Am. Farmland Trust,

Membership Pamphlet, Saving the Land that Feeds America (1995)); Am. Farmland Trust,

Issues & Programs, http://www.farmland.org/programs/default.asp (last visited Apr. 25, 2008) (each

year nearly 1.2 million acres of American farmland will be lost to sprawling development).

30. James J. Mackenzie, The Keys to the Car: Electric and Hydrogen Vehicles for

THE 2 1st Century 5 (1994) (between 1970 and 1990, U.S. automobile population grew almost

three times faster than the human population); Hank Dittmar, Sprawl: The Automobile and

Affording the American Dream, in SUSTAINABLE PLANET: SOLUTIONS FOR THE TWENTY-FlRST

Century 109, 109 (Juliet B. Schor & Betsy Taylor eds., 2002) (184,980,187 licensed drivers and

207,048,193 licensed motor vehicles in 1998); John Seabrook, The Slow Lane: Can Anyone Solve

the Problem of Traffic?, NEW YORKER, Sept. 2, 2002 (since 1970, population of the United States

has grown by 40%, while the number of motor vehicles has increased by 100% and road capacity

has increased by 6%).

3 1

.

Michael E. Lewyn, The Urban Crisis: Made in Washington, 4 J.L. & POL'Y 513,513-15

(1996) (citing The World Almanac and Book of Facts 1996, at 381, 390, 425 (Robert

Famighettied., 1995) [hereinafter 1996 ALMANAC] and TheWORLDALMANACANDBOOKOfFacts
for 1954, at 292, 294 (Harry Hansen ed., 1954) [hereinafter 1954 ALMANAC]) (between the 1950s

and 1980s, eighteen of the nation's twenty-five largest cities suffered a population loss, and by

contrast, during the same years, the population of the nation's independent suburbs gained more

than sixty million persons, and in recent years businesses have also followed their employees to the

suburbs causing cities to lose jobs as well as people). The following figures indicate the eighteen

largest cities in America which suffered population losses between 1950 and 1990 (ranked from

highest to lowest according to 1950 figures):

New York (fi-om 7,891 ,957 in 1950 to 7,322,564 in 1990), Chicago (from 3,550,404 in

1950 to 2,783,726 in 1990), Philadelphia (from 2,071,605 in 1950 to 1,585,577 in

1990), Detroit (from 1 ,849,568 in 1950 to 1,027,974 in 1990), Baltimore (ft-om 949,708
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sun belt, the suburban belt, or went offshore, the cit>' became more unattractive

and lost its tax base*'" as retail and businesses moved to the suburbs."' Public

services declined in the city as the enhanced suburban tax base generated

improved suburban services.-^ As public schools were faced with broad

in 1950 to 736.014 in 1990). Cleveland (from 914.808 in 1950 to 565.616 in 1990). St.

Louis (from 856.796 in 1950 to 396.685 in 1990), Washington. D.C. (from 802.178 in

1950 to 606.900 in 1990). Boston (from 801,444 in 1950 to 574.283 in 1990), San

Francisco (from 775,357 in 1950 to 723,959 in 1990), Pittsburgh (from 676,806 in 1950

to 369,879 in 1990). Milwaukee (from 637.392 in 1950 to 628,088 in 1990), Buffalo

(from 580,132 in 1950 to 328,175 in 1990). New Orleans (from 570.445 in 1950 to

496.938 in 1990), Minneapolis (from 521.718 in 1950 to 368,383 in 1990). Cincinnati

(from 503.998 in 1950 to 364.114 in 1990). Kansas Cit\- (from 456.622 in 1950 to

434.829 in 1990) and Newark (from 438.776 in 1950 to 275.221 in 1990).

Id. (citing 1996 ALNLANAC). Of the cities which ranked among the twent>-five largest in 1950, only

seven (Los Angeles, Houston. Seattle, Dallas, Denver, Indianapohs, and San Antonio) had a larger

population in 1990 than in 1950. Id. Forexample, St. Louis's population nose-dived from 856,796

in 1950 to 396.685 in 1990. while during the same period suburban St. Louis Count\*s population

soared from 406.349 to 993.508. Id. (citing 1996 .\I_\L\.\AC). Similarly. Washington, D.C.'s

population declined from 802.178 in 1950 to 606. 9(X) in 1990. while the population of suburban

Montgomen, Count}, Manland increased from 164,401 to 757,027 during that period. Id. (citing

1996 Alslanac and 1954 Almanac); see Jackson, supra note 4, at 283; Clarence Lusane.

Persisting Disparities: Globalization and the Economic Status ofAfrican Americans, 42 Ho\\'. L.J.

431, 443 (1999) (obsening "Chicago lost 79,744 manufacturingjobs during the 1980s directly due

to plant closings and relocations and an additional 106.200 jobs in the cit>" and surrounding areas

as reverberations from those initial job losses. In the rest of the state, another 68.0(X) jobs were

eliminated as firms relocated jobs to Mexico's Maquiladora industries which operate along the

Mexican-Texas border." (citing Davtd C. R.\NNEY & WrULLAM CECIL, Ctr. for Urb.an & EcoN.

DE\ .. TR.ANSNATIONAL LWESTMENT AND JOB LOSS IN CfflCAGO: IMPACTS ON WOMEN, AFRICAN

.-Vmericans. ANT) Latinos 2 (1993))).

32. William W. Buzbee. Urban Sprawl Federalism, and the Problem of Institutional

Complexity, 68 FORDHWl L. REV. 57, 69-70 (1999); Audrey G. McFarlane. The Ncm- Inner City:

Class Transformation, Concentrated Affluence and the Obligations of the Police Po\\er. 8 U. Pa.

J. Const. L. 1,9-10 (2006); see also Roben P. Inman & Daniel L. Rubinfeld, The Judicial Pursuit

of Local Fiscal Equity. 92 H.\RV. L. REV. 1662, 1723-24 (1979). See generally Da\TD Rusk,

Cities Without Sublubs (1993).

33. F. Kjjd Bentield et. al.. Natlhal Res. Def. Col-ncil, Once There Were

Greentields: How Urb.an Spr.\wl Is Unt)Ermintng America's En^vtron'ment. EcoNONrt' .\nt)

Social F.ABRic 14 (1999) (seating "around 95 percent of the 15 miUion new office jobs created in

the 1980s were in low-densit>- suburbs." and suburbs "captured 120 percent of net job growth in

manufacturing"); Freilich & Peshoff. supra note 22, at 190-92; Lewyn, Suburban Sprawl, supra

note 25, at 302 (stating that jobs as well as people ha\e fled to suburbia); Audrey G. McFarlane,

Race, Space, and Place: The Geography ofEconomic Development, 36 SanDiegoL. Rev. 295,

349 ( 1 999); Anne Gearan, Clinton to Help Needy Chsn Car. Atlanta J. CONST., Feb. 24, 2000, at

CI (stating two-thirds of all new jobs are created in suburbs).

34. KUSHNTR. .Ap.artheid IN AMERICA, supra note 2. at 56-63: Emel Gok>igit Wadhwani,
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desegregation remedies, whites left the city causing the further decHne of the

structure and tax base of the city as well as limiting diversity. ^^ Since property

taxes were the predominant funding mechanism for schools, declining city values

translated into a reduction of school funding.^^ Reduced funding, the problems

of multiple languages, a student body containing too many unmotivated learners,

and a marked decline in school quality and average test scores rendered the city

schools and neighborhoods unattractive.^^ White flight included transfers to

religious and private schools which further threatened the public schools. ^^ It

was also during this period that African Americans began a migration to the

suburbs, albeit on a somewhat separate basis and not without white resistance.^^

Zoning'^^ and subdivision"^' regulation were the dominant regulatory mechanisms.

Achieving Greater Inter-Local Equity in Financing Municipal Services: What We Can Learnfrom

School Finance Litigation, 1 Tex. F. ON C.L. & C.R. 91, 94 (2002).

35. KUSHNER, Apartheid in America, supra note 2, at 74-84; Paul Gewirtz, Remedies and

Resistance, 92 YALE L.J. 585, 642-43 (1983); Alfred A. Lindseth,A Different Perspective:A School

Board Attorney's Viewpoint, 42 EMORY L.J. 879, 886 (1993); Wadhwani, supra note 34, at 95;

Joanna R. Zahler, Lessons in Humanity: Diversity as a Compelling State Interest in Public

Education, 40 B.C. L. Rev. 995, 1028-30 (1999).

36. James K. Gooch, Fenced In: Why Sheff v. O'Neill Can 't Save Connecticut's Inner City

Students, 22 QUINNIPAC L. Rev. 395, 397 (2004); Mildred Wigfall Robinson, Fulfdling Brown '^

Legacy: Bearing the Costs of Realizing Equality. 44 WASHBURN L.J. 1, 11-12 (2004); James E.

Ryan, Schools, Race, and Money, 109 YALE L.J. 249, 259-60 (1999) (discussing ineffective

financial reforms); James E. Ryan & Michael Heise, The Political Economy ofSchool Choice, 1 1

1

Yale L.J. 2043, 2051 (2002). Cf Goodwin Liu, Education, Equality, and National Citizenship,

116 Yale L.J. 330, 334-35 (2006) (arguing that the citizenship clause of the Fourteenth

Amendment requires equality in educational resources between states which is a greater problem

than disparity of resources between districts within states and arguing for an affirmative obligation

of Congress to fund a minimum floor). Compare Zelman v. Simmons-Harris, 536 U.S. 639, 644

(2002) (describing extraordinarily poor-performing Cleveland schools) and San Antonio Indep.

Sch. Dist. v. Rodriguez, 411 U.S. 1, 18-20 (1973) (sustaining property-tax financed school system

resulting in significantly higher per pupil expenditures in suburbs as compared to cities), with Sheff

V. O'Neill, 678 A.2d 1267, 1280 (Conn. 1996) (recognizing affirmafive obligafion to equalize

educational opportunities between city and suburb).

37. Susan L. DeJamatt, The Myths ofSchool Choice: Reflections on the Two-Income Trap,

4 Rutgers J.L. & Pub. Pol'y 94, 108-17 (2006); Susan L. DeJamatt, The Philadelphia Story: The

Rhetoric of School Reform, 72 UMKC L. REV. 949, 952 (2004); Thomas J. Kane et al.. School

Quality, Neighborhoods, and Housing Prices, 8 AM. L. &ECON. REV. 183, 183-85 (2006).

38. Gary Orfield & David Thronson, Dismantling Desegregation: Uncertain Gains,

Unexpected Costs, 42 EMORY L.J. 759, 770-71 (1993).

39. Andrew Wiese, Places ofTheir Own: African American Suburbanization in the

Twentieth Century 209-54 (2004).

40. Been, supra note 13, at 1 1 10-14; Annette B. Kolis, Citadels ofPrivilege: Exclusionary

Land Use Regulations and the Presumption of Constitutional Validity, 8 HASTINGS CONST. L.Q.

585 (1981); Sager, supra note 17, at 767. See generally Am. Bar Ass'n, supra note 13, at 33-47;

Fiscal Zoning, supra note 13, at 33-47; Morris, supra note 13, at 104-07; see also Lundgren,
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resulting in the suburbs becoming expensive and following a strict model of

attractive, single-family, automobile-based lifestyles. Avoidance of service-

demanding, lower-income residents and use ofexpensive parking conditions and

low density zoning discouraged or outlawed the development of suburban

apartments. More expensive homes required infrastructure and amenities, and

higher quality homebuilders dramatically increased the cost of a home."^^

m. Phase Three—Class Segregation: 1975-1990

Phase Social Equity Subsidy Regulation

1975-1990

Class Segregation

Assimilation Revitalization Affirmative

Action

As the suburbs expanded in size and prestige, housing costs increased. Cost-

generating regulation,"^^ such as exclusionary zoning"^"^ and growth management,"^^

and a steady demand that inflated land and home prices led to dramatic economic

class segregation between city and suburb."^^ The poor became concentrated in

supra note 13, at 104-07 (arguing conversion of local zoning to regional planning).

41. 1 James A. Kushner, Subdivision Law and Growth Management § 4:05 (2d ed.

2001 and Supp. 2007) [hereinafter KuSHNER, SUBDIVISION Law] (discussing housing price

inflation). See generally Michael M. Shultz & Jeffrey B. Groy, The Failure ofSubdivision Control

in the Western United States: A Blueprintfor Local Government Action, 1988 UtahL. Rev. 569;

Laurie Reynolds, Local Subdivision Regulation: Formulaic Constraints in an Age ofDiscretion,

24 GA.L. Rev. 525(1990).

42. Nat'l Comm'n ON Urban Problems, Building the American City 213-15 (1969);

LYNNEB . SAGALYN& GEORGE STERNLIEB, CTR. FORURBAN POUCY, ZONINGANDHOUSING COSTS:

The Impact of Land-Use Controls on Housing Price 20-24 (1972).

43. See generally Edward L. Glaeser & Joseph Gyourko, The Impact ofZoning on Housing

Ajfordability (Harvard Inst, of Econ. Research, Working Paper No. 1948, 2002), available at

http://www.economics.harvard.edu/pub/hier/2002/HIER 1 948.pdf

44. Been, supra note 13, at 1 1 10-14; Sager, supra note 17, at 767; see also Lundgren, supra

note 13, at 101-03 (arguing conversion of local zoning to regional planning). See generally AM.

Bar Ass'n, supra note 13, at 33-47; FiscalZoning, supra note 13, at31-100; MORRIS, supra note

13, at 236-38.

45. Kushner, SubdivisionLaw, supra note 41, § 4:05 (discussing housing price inflation);

Robert C. Ellickson, Suburban Growth Controls: An Economic and Legal Analysis, 86 YALE L.J.

385 (1977); see generally Lawrence Katz & Kenneth T. Rosen, The Interjurisdictional Effects of

Growth Control on Housing Prices , 30 J.L. & EcON. 149 (1987).

46. Sheryll D. Cashin, Middle-Class Black Suburbs and the State of Integration: A Post-

Integrationist Vision for Metropolitan America, 86 CORNELL L. REV. 729 (2001) [hereinafter

Cashin, Middle-Class Black Suburbs]', Paul A. Jargowsky, Take the Money and Run: Economic

Segregation in U.S. Metropolitan Areas, 61 AM. Soc. REV. 984, 990-91 (1996) (showing increase
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the city and the affluent in the suburbs. Although minority racial and ethnic

groups entered the suburban housing market as part of assimilation, class

separation increased/^ Neighborhoods became characterized by the average

resident income. The most affluent resided in neighborhoods with the best

amenities and facilities, such as clean air, access to recreation, and green spaces,

or in urban neighborhoods such as the old city center or around university

campuses and trendy communities where investment and gentrification displaced

the poor. Most of the wealthy, however, settled in the affluent suburbs.^^ The

poor and lower income workers largely resided in poor census tracts in the center

city and depressed suburban communities.'^^ During this period, broad efforts to

in economic segregation); Laurie Reynolds, Intergovernmental Cooperation, Metropolitan Equity,

and the New Regionalism, 78 WASH. L. REV. 93, 111, 115 (2003) [hereinafter Reynolds,

Intergovernmental Cooperation]; George Gasper, Note, The Economics of Flight: Why the

Decentralization of Corporate America from Central Cities is Inevitable and What It Means to

Older, Central Cities, 10 GEO. J. ON POVERTY L. & POL'Y 247, 261 (2003).

47. Buzz BissiNGER, A Prayer FOR THE City 372 (1997) (showing that from 1992 to 1994,

Philadelphia residents who moved to the suburbs earned almost two and one half times as much as

the suburban residents who moved into the city); David Rusk, Inside Game/Outside Game:

Winning Strategies for Saving Urban America 60 (1999) [hereinafter Rusk, Inside

Game/Outside Game] (stating that as of 1990, Baltimore accounted for 28% of the region's

population but only 15% of the gross assessed valuation of property; Detroit fell from 24% of the

region's population to 22% and from 7% of the gross assessed valuation of property to 6%); TODD

SwANSTROM, The Crisis of Growth Politics: Cleveland, Kucinich, and the Challenge of

Urban Popuusm 68-70, 136-53 (1985) (Suburban homeowners were able to monopolize the

positive externalities of the housing market so that suburban home values soared while inner city

home values stagnated. In 1969, the average selling price of a single-family home in Cleveland

"was only 53% of the average sales price in the suburbs." In 1979, "the average sales price of all

one- to four-family properties in the city . . . was only 44 percent of the average sales price in the

suburbs."); WiESE, supra note 39, at 955-92 (discussing "The Next Great Migration"); Cashin,

Middle-Class Black Suburbs, supra note 46, at 734-41; Jargowsky, supra note 46, at 990-91

(showing increase in economic segregation); Reynolds, Intergovernmental Cooperation, supra note

46, at 111, 115; Mark Andrew Snider, The Suburban Advantage: Are the Tax Benefits of

Homeownership Defensible?, 32 N. Ky. L. Rev. 157, 162-63 (2005); Gasper, supra note 46, at 261

.

48 . Myron Orfield, Chicago Metropolitics : ARegionalAgendaforMembers ofthe

U.S. Congress 30, 31 (1998), available at http://www.brookings.edU/~/media/Files/rc/reports/

1 998/05metropolitanpolicy_Orfield/congrep6.pdf; Myron Orfield, Metropoutics: ARegional

Agenda For Community and Stabiuty 15-16, 30 (1997); Myron Orfield, Seattle

Metropolitics: A Regional Agenda for Community and Stability in the Puget Sound

Region 19(1 999); William D. Valente, Local Government Law: Cases and Materials 1 6-

17 (2d ed. 1980); Sheryll D. Cashin, Localism, Self-Interest, and the Tyranny of the Favored

Quarter: Addressing the Barriers to New Regionalism, 88 GEO. L.J. 1985, 2011-13, 2020-21

(2000).

49. KusHNER, Apartheid in America, supra note 2, at 1 -4; Douglas S. Massey& Nancy
A. Denton, American Apartheid: Segregation and the Making ofthe Underclass (1993);

Mary Jo Wiggins, Race, Class, and Suburbia: The Modem Black Suburb as a 'Race-Making
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revitalize attractive city neighborhoods and declining older suburbs also

existed.^^ Although separated by strict class identity, neighborhoods in the city

and older suburbs—and to a lesser extent the newer edge suburbs—reflected an

increasingly racial and ethnic diversity and assimilation.^^ Such revitalization

typically generated gentrification whereby the wealthier new residents and shops

displaced lower-income residents^^ and locally supporting commercial facilities,^^

thereby reducing the supply of affordable housing.^"^ The national strategy to

achieve residential equal opportunity through affirmative action and civil rights

laws ultimately proved Pyrrhic. ^^ Minority group members did benefit from

employment discrimination laws; more jobs in nontraditional work^^ and the

Situation, ' 35 U. MiCH. J.L. REFORM 749, 928-30 (2002).

50. See generally James J. Kelly, Jr., "We Shall Not be Moved": Urban Communities,

Eminent Domain and the Socioeconomics ofJust Compensation, 80 ST. JOHN'S L. Rev. 923, 928-

30 (2006); Wendell E. Pritchett, The "Public Menace" ofBlight: Urban Renewal and the Private

Uses of Eminent Domain, 21 Yale L. & POL'Y Rev. 1, 1-2 (2003); Benjamin B. Quinones,

Redevelopment Redefined: Revitalizing the Central City with Resident Control, 27 U. MiCH. J.L.

Reform 689, 691-93 (1994).

5 1

.

Cashin, Middle-Class Black Suburbs, supra note 46, at 736-37, 740.

52. John J. Betancur, Can Gentrification Save Detroit? Definition and Experiences from

Chicago, 4 J.L. Soc'Y 1 (2002); Lance Freeman & Frank Braconi, Gentrification and

Displacement: New York City in the 1990s, 70 J. AM. PLAN. Ass'N 39, 39 (2004); Diane K. Levy

et al.. In the Face of Gentrification: Case Studies ofLocal Efforts to Mitigate Displacement, 16 J.

Affordable Housing & Community Dev. L. 238, 238 (2007); Henry W. McGee, Jr., Seattle's

Central District, 1990-2006: Integration or Displacement?, 39 Urb. Law. 167, 169 (2007)

[hereinafter McGee, Seattle's Central District] (describing gentrification and redlining in a

traditional minority neighborhood transitioning to a predominantly white enclave).

53. Saskia Sassen, The Global City: New York, London, and Tokyo 251 (1991);

Sharon Zukin, The Cultures of Cities 211 (1995); Keith Aoki, Race, Space, and Place: The

Relation Between ArchitecturalModernism, PostModernism, Urban Planning, and Gentrification,

20 FORDHAM Urb. L.J. 699, 824-25 (1993); David J. Maurrasse & Jaclyn B. Bliss, Comprehensive

Approaches to Urban Development: Gentrification, Community, and Business in Harlem, New

York, 1 NW. J.L. & Soc. POL'Y 127, 137-38 (2006); Saskia Sassen, The Informal Economy:

Between New Developments and Old Regulations, 103 YALE L.J. 2289, 2296-97 (1994).

54. Aoki, supra note 53, at 7 1 1 ; J. Peter Byrne, Two Cheersfor Gentrification, 46 How. L.J.

405, 405-06 (2003); Deliah D. Lawrence, Can Communities Effectively FightDisplacement Caused

by Gentrification ?, 1 1 J. AFFORDABLE HOUSING & COMMUNITY Dev. L. 357, 360 (2002); Levy et

al., supra note 52, at 238; Isis Fernandez, Note, Let's Stop Cheering, and Let's Get Practical:

Reaching a Balanced Gentrification Agenda, 1 2 GEO. J. ON POVERTY L. & POL'Y 409, 409- 10,417

(2005).

55. James A. Kushner, Government Discrimination: Equal Protection Law and

Litigation §§8.1, 8.6 (2006) [hereinafter Kushner, Government Discrimination], available

at WL Gov. Discrim. § 8:1, § 8:6; James A. Kushner, New Urbanism: Urban Development and

Ethnic Integration in Europe and the United States, 5 U. Md. L.J. RACE, RELIGION, Gentder &
Class 27, 36-38 (2005) [hereinafter Kushner, New Urbanism].

56. Jonathan S. Leonard, Antidiscriminiation or Reverse Discrimination: The Impact of
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professions^^ were opened, and a burgeoning middle class was created.^^

However, housing discrimination laws failed to be administered or utilized to

advance racial integration.^^ Voting rights laws, although effective in extending

the vote to minority group members,^^ may have had the effect of discouraging

assimilation as political power required compact minority communities.^^

Affirmative action was ineffective as it engendered majority public hostility and

was limited by conservative courts ruling that racial considerations were largely

prohibited in voting district drawing,^^ limited to a class of victims and group

members ofproven discrimination in employment and public contracting, limited

to the extent of the proven bias,^^ and simply invalidated in the case of housing

discrimination.^'^ In the housing discrimination arena, most cases were brought

Changing Demographics, Title VII, andAffirmative Action on Productivity, 19 J. HUMANRES. 145,

145 (1984) (arguing that Title VII has played a significant role in increasing black employment).

57. Elizabeth Bartholet, Application of Title VII to Jobs in High Places, 95 Harv. L. Rev.

945,947-49(1982).

58. Bart Landry, The New Black Middle Class (1987); Cashin, Middle-Class Black

Suburbs, supra note 46, at 732; Barbara Jordan, Making It—Losing It, 5 TEX. J. WOMEN& L. 217,

217 (1996); Deborah C. Malamud, Affirmative Action, Diversity, and the Black Middle Class, 68

U. COLO. L. Rev. 939, 940 (1997).

59. See James A. Kushner, The Fair Housing Amendments Act of 1988: The Second

Generation ofFair Housing, 42 Vand. L. Rev. 1049, 1050-52 (1989) [hereinafter Kushner, The

Fair Housing Amendments]; James A. Kushner, Federal Enforcement and Judicial Review of the

Fair Housing Amendments Act of 1988, 3 HOUSING POL'Y DEBATE 537, 547 (1992) [hereinafter

Kushner, Federal Enforcement].

60. See Lani Guinier, The Triumph of Tokenism: The Voting Rights Act and the Theory of

Black Electoral Success, 89 MiCH. L. REV. 1077, 1082-84 (1991); Peyton McCrary, Bringing

Equality to Power: How the Federal Courts Transformed the Electoral Structure of Southern

Politics, 1960-1990, 5 U. Pa. J. Const. L. 665, 687 (2003).

61. See Joan F. Hartman, Racial Vote Dilution and Separation ofPowers: An Exploration

of the Conflict Between the Judicial 'Intent' and the Legislative 'Results' Standards, 50 GEO.

Wash. L. Rev. 689, 721 n.207 (1982); see also Richard Thompson Ford, The Boundaries ofRace:

Political Geography in Legal Analysis, 107 Harv. L. Rev. 1841, 1903-05 (1994).

62. See, e.g.. Bush v. Vera, 517 U.S. 952, 957 (1996) (rejecting bizarrely shaped Texas

congressional districts); Shaw v. Hunt, 517 U.S. 899, 902-03 (1996) (rejecting bizarrely shaped

majority-black North Carolina congressional district); Miller v. Johnson, 515 U.S. 900, 924 (1995)

(obtaining Justice Department preclearance not a compelling interest to justify affirmative action

in designing Georgia congressional district). But see Easley v. Cromartie, 532 U.S. 234, 258 (2001)

(finding political considerations rather than race the overriding motive in establishing a safe North

Carolina democratic district ostensibly allowing race to be a factor and a permissible means to serve

a non-racial end).

63. See City of Richmond v. J.A. Croson Co., 488 U.S. 469, 510 (1989) (invalidating

affirmative action public works program absent study disclosing current discrimination); United

States V. Paradise, 480 U.S. 149 (1987); Local 28 Sheet Metal Workers' Int'l Ass'n v. EEOC, 478

U.S. 421 (1986); Kushner, Government Discrimination, supra note 55, § 8:15.

64. See United States v. Starrett City Assocs., 840 F.2d 1096, 1 103 (1988). But cf Raso v.
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by individuals. Even where the Justice Department brought litigation,

affirmative action remedial obligations were rarely sought.^^ Affirmative action

in primary, secondary,^^ and higher education^^ were largely limited and

symbolic. Efforts to mandate suburban development of affordable or racially-

integrated housing were limited to a few jurisdictions and rarely implemented in

Lago, 135 F.3d 11, 17 (1st Cir. 1998) (sustaining affirmative action marketing plan that denied

promised preferences to former urban renewal residents who were white and would have denied

diversity); S.-Suburban Rous. Ctr. v. Greater S. Suburban Bd. of Realtors, 935 F.2d 868, 871 (7th

Cir. 1991) (sustaining affirmative marketing race-conscious referrals, outreach, and solicitation);

Michelle Adams, The Last Wave ofAffirmative Action, 1998 Wis. L. Rev. 1395, 1401, 1445-50

(arguing that affirmative marketing and other proactive strategies short of the use of racial

preferences are legal). See generally KUSHNER, GOVERNMENT DISCRIMINATION, supra note 55, §

8:16; Kushner, The Fair Housing Amendments, supra note 59; Florence Wagman Roisman,

Affirmatively Furthering Fair Housing in Regional Housing Markets: The Baltimore Public

Housing Desegregation Litigation, 42 WAKE FOREST L. REV. 333, 339 (2007) (arguing HUD has

failed to administer Title VIII affirmatively to undo housing segregation); Adam Weiss, Note,

Grutter, Community, and Democracy: The Case for Race-Conscious Remedies in Residential

Segregation Suits, 107 COLUM. L. Rev. 1 195, 1 195 (2007) (arguing that Grutter v. Bollinger, 539

U.S. 306 (2003), supports affirmative action remedies in housing segregation litigation).

65. Kushner, The Fair Housing Amendments, supra note 59, at 1070, 1113-19; Kushner,

Federal Enforcement, supra note 59, at 582.

66. See Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1, 127 S. Ct. 2738, 2746

(2007) (The Supreme Court rejected school actions in Seattle, Washington and Jefferson County,

Kentucky, that voluntarily adopted student assignment plans relying on race to assign which school

children would attend for the purpose of advancing racial integration. Justice Kennedy, however,

along with the dissent constitute the majority in identifying diversity as a compelling educational

goal. Moreover, the majority recognizes a compelling interest in avoiding racial isolation; race,

according to Justice Kennedy and the majority, can be a factor in pursuing diversity in a multi-racial

and ethnic society; school districts need not ignore the problem of de facto resegregation in

schooling. School boards may pursue the goal ofbringing together students ofdiverse backgrounds

and races through other means, including strategic site selection ofnew schools; drawing attendance

zones with general recognition of the demographics of neighborhoods; allocating resources for

special programs; recruiting students and faculty in a targeted fashion; and tracking enrollments,

performance, and other statistics by race.); Kushner, Government Discrimination, supra note

55, § 8:15; Deborah N. Archer, Moving Beyond Strict Scrutiny: The Needfor a More Nuanced

Standard ofEqual Protection AnalysisforK Through 12 Integration Programs, 9 U. PA. J. CONST.

L. 629, 640-55 (2007) (arguing for desegregation jurisprudence rather than affirmative action

jurisprudence in reviewing voluntary desegregation policies in elementary grades and applying less

than strict scrutiny).

67. See Grutter, 539 U.S. at 334-41 (sustaining law school admission policy that considers

race and ethnicity among a number of unique characteristics in pursuit of a compelling interest in

attaining a diverse student body); Gratz v. Bollinger, 539 U.S. 244, 271-76 (2003) (rejecting

automatic advantage and preference to racial minority applicants to undergraduate college); Regents

of the Univ. of Cal. v. Bakke, 438 U.S. 265, 319-20 (1978) (invalidating setting aside of a number

of seats for qualified minorities in medical school admission process).
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a meaningful manner.^^

IV. Phase Four—Hyper-Segregation: 1990-2008

Phase Social Equity Subsidy Regulation

1990-2008

Hyper-Segregation

Voluntary

Separation

Gentrification

and Regeneration

Smart Growth

The fourth phase, from 1990 to 2008, is hyper-segregation^^ and was marked

by voluntary class, racial, and ethnic separation as more ethnic and racially

concentrated neighborhoods grew or were established.^^ This is not to say that

discrimination has significantly abated but that the dominant force yielding

separation is voluntary decisions ofmembers of all races and ethnic groups. One
of the most dramatic changes in cities in the 1990s was that most city centers

became majority "minority" for the first time in American history.^^

68. See S. Burlington County NAACP v. Twp. of Mount Laurel, 336 A.2d 713 (NJ. 1975)

(unique ruling requiring each community to provide its fair share of affordable housing); see also

Sheryll D. Cashin, Building Community in the Twenty-First Century: A Post-Integrationist Vision

of the American Metropolis, 98 MiCH. L. REV. 1704, 1719 n.34 (2000) (noting that the racial

integration experience of affordable housing in the developing suburbs is disappointing with more

than eighty percent of New Jersey's suburban affordable housing units occupied by whites)

(reviewing GERALD E. Frug, City Making: Building Communities Without Building Walls

(1999)); Josh Getlin, Home is Where the Hurt Was: After a Bruising Legal Fight, an AffluentNew
Jersey Town has Housingfor the Poor. But It 's Still a Struggle to Keep Doors ofAcceptance Open,

L.A. Times, Nov. 5, 2004, at Al (describing how Mount Laurel finally developed an affordable

housing project, but one that is a virtual all-minority "project" segregated from the now exclusive

highly affluent suburban community).

69. Massey & Denton, supra note 49, at 129; Nancy A. Denton, The Persistence of

Segregation: Links Between Residential Segregation and School Segregation, 80 MiNN. L. REV.

795, 798-99 (1996); Leland Ware, Race and Urban Space: HypersegregatedHousing Patterns and

the Failure ofSchool Desegregation, 9 WiDENER L. Symp. J. 55, 65 (2002); Rima Wilkes & John

Iceland, Hypersegregation in the Twenty-First Century, 41 DEMOGRAPHY 23, 29 (2004) (listing

twenty-nine metropolitan areas with black-white hypersegregation in 2000 and observing that most

of the metropolitan areas that were hypersegregated in 2000 were also hypersegregated in 1990).

70. See NANCY McArdle & GuY STUART, The Civil Rights Project, Race, Place &
Segregation: Redrawing the Color Line in Our Nation's Metros (2002); Anita Christina

Butera, Assimilation, Pluralism and Multiculturalism: The Policy of Racial/Ethnic Identity in

America, 1 BuFF. Hum. Rts. L. Rev. 1, 24 (2001).

7 1

.

Alan Berube, Racial and Ethnic Change in the Nation 's Largest Cities, in 1 REDEFINING

Urban & Suburban America: Evidence from Census 2000, at 137, 139-41 (Bruce Katz &
Robert E. Lang eds., 2003) [hereinafter 1 REDEFININGURBAN& Suburban America] ; Bruce Katz

& Robert E. Lang, Introduction to 1 REDEFINING URBAN & SUBURBAN AMERICA, supra, at 1, 1.
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Neighborhoods increasingly were regenerated through gentrification and the

investment of public and private funds7^ "Between 1960 and 2000, the number
of African Americans living in suburbs grew by approximately 9 million,

representing a migration as large as the exodus of African Americans from the

rural South in the mid-twentieth century. More than one-third of African

Americans—almost 12 million people—lived in suburbs."^^ The divide between

many minority communities, which were now in the city and the older suburbs,

and the more affluent communities, predominantly in white newer suburbs,

became more pronounced^"^ despite back-to-the-city moves,^^ investment, the

gentrification of attractive neighborhoods,^^ and despite the fact that segregation

between blacks and non-blacks is at its lowest level since 1920.^^ Although

minorities increased their presence in the suburbs^^ and the affluent were

72. See Aoki, supra note 53, at 791-820; James Geoffrey Durham & Dean E. Sheldon III,

Mitigating the Effects ofPrivate Revitalization on Housingfor the Poor, 70 Marq. L. Rev. 1,10-

17 (1986); Lawrence K. Kolodney, Eviction Free Zones: The Economics ofLegal Bricolage in the

Fight Against Displacement, 18 FORDHAM Urb. L.J. 507, 508 (1991); Richard T. LeGates &
Chester Hartman, Gentrification-Caused Displacement, 14 URB. Law. 31,31 (1982); Levy et al.,

supra note 52, at 238-40; Peter Marcuse, To Control Gentrification: Anti-DisplacementZoning and

Planningfor Stable Residential Districts, 13 N.Y.U.Rev.L.&Soc. CHANGE 931, 931-33 (1985);

Maurrasse & Bliss, supra note 53; Harold A. McDougall, Gentrification: The Class Conflict Over

Urban Space Moves into the Courts, IOFordhamUrb.L.J. 177, 177-79 (1982); Henry W. McGee,

Jr., Afro-American Resistance to Gentrification and the Demise of Integrationist Ideology in the

United States, 23 Urb. Law. 25, 25-26 (1991); McGee, Seattle's Central District, supra note 52,

at 167-73 (describing gentrification and redlining in a traditional minority neighborhood

transitioning to a predominantly white enclave).

73. WiESE, supra note 39, at 1.

74. Cashin, Middle-Class Black Suburbs, supra note 46, at 737-41.

75. See MAUREEN KENNEDY & PAUL LEONARD, BROOKINGS INST., DEALING WITH

Neighborhood Change: A Primer on Gentrmcation and Poucy Choices (2001), available

at http://www.brookings.edu/es/urban/gentrification/gentrification.pdf; Michael H. Lang,

Gentrification, in HOUSING: SYMBOL, STRUCTURE, SITE 158 (Lisa Taylor ed., 1990); Fernandez,

supra note 54, at 411-13; Ten Karush Rogers, Goodbye, Suburbs, N.Y. TIMES, Jan. 8, 2006,

available at www.nytimes.com/2006/01/08/realestate/08cov.html.

76. See Betancur, supra note 52, at 1-8; Freeman & Braconi, supra note 52, at 39; Levy et

al., supra note 52, at 238-40; McGee, Seattle's Central District, supra note 52, at 169-73, 208-22

(describing gentrification and redlining in a traditional minority neighborhood transitioning to a

predominantly white enclave).

77. Edward L. Glaeser & Jacob L. Vigdor, Racial Segregation: Promising News, in 1

Redefining Urban & Suburban America, supra note 71, at 21 1, 216.

78. See Malamud, supra note 58, at 969-70, 978-79 (middle-class blacks segregated in older

enclave neighborhoods adjacent to central cities); see also Elizabeth D. Huttman & Terry Jones,

American Suburbs: Desegregation and Resegregation, in URBAN HOUSING SEGREGATION OF

Minorities in Western Europe and the United States 335, 335-37 (Elizabeth D. Huttman et

al. eds., 1991); Douglas S. Massey & Nancy A. Denton, Suburbanization and Segregation in U.S.

Metropolitan Areas, 94 AM. J. SOC. 592, 613 (1988) (noting that blacks are less suburbanized than
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1

returning to certain neighborhoods in the cityj^ the divide between

neighborhoods during this period was still characterized by hyper-segregation.^^

Thus, while black-white segregation in metropolitan areas has declined in the

past two decades and diversity has increased, the nation must nevertheless be

characterized as having a high degree of racial separation.^' Majority-black

suburban neighborhoods generally provide fewer economic opportunities in

terms of rising home values and access to good schools and jobs, making it

harder for blacks to catch up and keep up financially with whites. ^^ In 2005, "the

average white person in the United States live[d] in a neighborhood that [was]

more than 80 percent white, while the average black person live[d] in one that

[was] mostly black."^^ African Americans are the most residentially segregated

group in the United States.^"^ Black suburbanization did little to desegregate

metropolitan areas, for while the movement of blacks to the suburbs signaled the

lifting of the suburban-urban barrier, any optimism about greater residential

integration between whites and blacks was short-lived.^^ The suburbs engaged

Hispanics or Asians).

79. See Betancur, supra note 52, at 1-8; Freeman & Braconi, supra note 52, at 39; McGee,

supra note 52, at 167-73, 208-22 (describing gentrification and redlining in a traditional minority

neighborhood transitioning to a predominantly white enclave).

80. Massey & Denton, supra note 49, at 129.

81. John R. Logan, Ethnic Diversity Grows, Neighborhood Integration Lags, in 1

Redefining Urban & Suburban America, supra note 71, at 235, 238.

82. Sheryll Cashin, The Failures of Integration: How Race and Class are

Undermining the American Dream 130-31 (2004) (noting that lower quality schools
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'^^

This Article was prepared for a symposium and conference celebrating the

fortieth anniversary of the enactment of Title VIII. This Author was honored to

participate in the celebrations of the twentieth'^"^ and thirtieth'^^ anniversaries of

Litigation RevealsNo Significant Effects on the U.S. Health Spending Differential, 24 HEALTH Aff.

903, 905 (2005) (14.6% as of 2002); Gerald F. Anderson et al., It's the Prices Stupid: Why the

United States is So Differentfrom Other Countries: Higher Health Spending but Lower Use of

Health Services Adds Up to Much Higher Prices in the United States Than in Any Other OECD
Country, 22 HEALTH Aff. 89, 91 (2003) (reporting health costs at 13% of GDP in 2000); Ricardo

Alonso-Zaldivar, Health Costs Take Big Bite From Economy: Report Finds Spending Eats Up 24%

of Recent Growth, Far Outpacing Defense and Education, L.A. TIMES, Feb. 9, 2005, at A14,

available at http://news.orb.com/stories/latimes/2005/0209/healthcarecoststakebigbitefrom

economy.php (reporting forty-five million Americans lack any health insurance despite rapidly

rising government and private spending); Julie Appleby, Health Spending Rises at Blistering Pace:

20% ofGDP Could Go Towards Care by 2015, USA TODAY, Feb. 22, 2006, at Bl (reporting $4

trillion or $12,320 per capita projected by 2015; health care costs are currently 16.2% ofGDP and

are projected to reach 20% of the national economy by 2015); Debora Vrana, Rising Premiums

Threaten Job-Based Health Coverage, L.A. TIMES, Sept. 15, 2005, at Al (noting annual cost of

health insurance for a family of four exceeds annual income of a minimum wage worker); Boston

University School ofPublic Health—Health Reform Program, http://www.healthreformprogram.org

(last visited Mar. 13, 2006) (reporting U.S. healthcare federal spending at $1.9 trillion in 2005 up

from $621 billion in 2000).

101. KusHNER, Healthy Cities, supra note 97, at 85-9 1 ; Kushner, The Post-Automobile

City, supra note 2, at 41-44; Ctr. for Disease Control, U.S. Dep't Health & Human Servs., Motor-

Vehicle Safety:A 20th Century Public Health Achievement, 48 MORBIDITYANDMORTALITYWkly.

Rep. 369, 372 (1999) (noting crashes cost the United States $200 billion annually); Costs of

Treating Trauma DisordersNow Comparable to Medical Expendituresfor Heart Disease, AHRQ
News&Numbers, Jan. 25, 2006, http://www.ahrq.gov/news/nn/nn012506.htm (reporting agency

for Healthcare Research and Quality reports spending for trauma from automobile crashes and

violence nearly doubled from 1996 to 2003 to $71.6 billion, the largest component of medical cost

involving forty million trauma victims annually as compared to $67.8 billion for heart disease and

$48.4 billion for cancer).

102. Thomas Benton Bare III, Recharacterizing the Debate: A Critique of Environmental

Democracy and an Alternative Approach to the Urban Sprawl Dilemma, 2\ Va. Envtl. L.J. 455,

464 (2003) (continuing subsidies for sprawl); Gerrit-Jan Knaap & John W. Frece, Smart Growth

in Maryland: Looking Forward and Looking Back, 43 IDAHO L. REV. 445, 453 (2007) (waning

political support in Maryland); Timothy B. Wheeler, Searching for Signs of Intelligent Growth,

Hartford Courant, Sept. 2, 2007 (finding little benefit of Smart Growth in Maryland after ten

years; while 75% of homes built within growth areas, 75% of land on which homes built outside

of designated growth areas).

103. Logan, supra note 81, at 235, 255.

1 04. The Fair Housing Act After Twenty Years, Conference at Yale Law School, New Haven,

Mar. 25-26, 1988. See James A. Kushner, An Unfinished Agenda: The Federal Fair Housing



596 INDIANA LAW REVIEW [Vol. 41 :575

that enactment. Having advocated the use of Title VIE to achieve the dream of

an integrated and colorblind society/^^ including more than twenty years

maintaining a treatise on fair housing^^^ and volunteering as an activist in the fair
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received administrative and enforcement leadership or adequate funding and is

unfortunately a relic of Phase II community development in the United States.

V. Toward Phase Five—Smart Growth

Phase Social Equity Subsidy Regulation

2008-2020

Smart Growth

New Urbanism

New Suburbanism

Public Transport

Tax Sharing

Densification

and Inclusion
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^ economic,' ^^ and social sustainability.'

'^
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parking lots.

New Urbanism, largely led by developers, may influence and shape this

phase. '^"^ New Urbanism calls for higher density, walkable communities

developed at human scale to accommodate and enhance the experience of

pedestrians. ^^^ Mixed-use higher density community design is an imperative of

escalating population, fuel and commuting costs, and the rising cost of utilities

that are making the single-family detached home—the icon of the twentieth

century—the horse and buggy of the twenty-first century. Smart Growth would
utilize New Urbanist designs to create pedestrian-friendly models of the

European compact city, street car neighborhoods and suburbs, and the small

industrial and mill towns that thrived prior to World War II. Linking destinations

through public transit, increasing density, improving accessibility, and choices

in the size and cost of homes would stimulate racial and ethnic diversity. '^^ The
Portland experience indicates that greater integration occurs if apartments are

dispersed and available along convenient transit lines.
^^^

Although the Author remains an unadulterated integrationist, there is reason

to question the value of integration and diversity in contemporary American

culture. The questions of racial and ethnic cohesion, integration, and

assimilation require a very different analysis from the simplistic segregation-

integration dichotomy of the twentieth century. Robert Putnam, the author of the

best selling bookBowlingAlone, ^^^ an inquiry into the reasons for the withdrawal

of Americans from community activities and civic participation, has recently

published a massive study on the effects of community diversity. His study,

which he was reluctant to release given testing results he was unhappy to find,

concluded that the greater the diversity in a community, the fewer people vote.

124. Kushner, New Urbanism, supra note 55, at 39-40; Kushner, Smart Growth, supra note

94, at 61-72.

1 25 . See PETERCALTHORPE, THENEXTAMERICAN METROPOUS : ECOLOGY, COMMUNITY, AND

THE American Dream (1993); Andres Duany et al., Suburban Nation: The Rise of Sprawl

AND THE Decline of the American Dream 101-03 (2000); Jill Grant, Planning the Good
Community: New Urbanism inTheory and Practice (2006); Peter Katz,TheNew Urbanism:
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Urbanism & American Planning: The Conflict of Cultures (2005).

126. Kushner, New Urbanism, supra note 55, at 39-40; Kushner, Smart Growth, supra note

94, at 61-72 (noting Portland has emphasized light rail, trams, and public transport, generating

transit villages and an abundance of attractive multi-family living opportunities in urban and
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leads the nation in its increasing rate of racial residential integration).
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the less they volunteer, the less they give to charity, and the less they work on

community projects. ^^^ Additional findings were that ethnically and racially

diverse neighborhoods lower social capital, generate distrust among neighbors,

and increase television viewing. ^^^ Like myself, Putnam hopes and anticipates

that this unsatisfactory phenomenon is transitory on the way to assimilation.

Scott Page, a University of Michigan political scientist and author of the book
The Difference: How the Power of Diversity Creates Better Groups, Firms,

Schools, and Societies,
^^^

does not question the Putnam findings but suggests

that, despite civic withdrawal, diversity has a positive impact on productivity and

innovation because a greater likelihood of solving problems exists when utilizing

different ways of thinking among people from different cultures. ^^^ Another

study by economist Edward Glaeser of Harvard suggests that greater ethnic

diversity in the United States is the reason for significantly lower social welfare

spending in America as compared to Europe. ^^^ This "diversity paradox," or

simply continued racial hostility, suggests that the politically correct rhetoric that

we celebrate diversity fails to reflect the Nation's beliefs and a serious review of

integration and immigration policies should be undertaken rather than avoided.

A study by Patrick Bayer, Fernando Ferreira, and Robert McMillan, while

finding that the college-educated are willing to pay $58 more per month to live

in a neighborhood that has 10% more college-educated households, observed that

blacks are willing to pay $98 more per month to live in a neighborhood that has

10% more black households. ^^"^ Thus, African Americans are no more enthralled

with integration than whites appear to be.^^^

The failure of civil rights strategies to generate class and racial integration

argues for higher density, mixed tenure of home occupancy, and income as the

more attractive strategy to generate increased class and ethnic integration.
^^^
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Despite the ostensible lack of enthusiasm for diversity, I believe it is essential to

overcome fear, distrust, and the walled metropolis as an essential component of

community. Walkable and diverse urban neighborhoods are popular with a wide

array of income, age, and ethnic groups suggesting that New Urbanism as a

choice for community design will be popular. However, the New Urbanism in

this new phase might differ from prior urban design improvement strategies in

that it may be market-driven and promoted by developers. Presently, the spread

ofNew Urbanist, walkable communities is constrained by unsound policies that

discourage adequately funded pubhc transit and by zoning codes written after

World War 11 that have long ceased to serve health, welfare, or safety. '^^ Yet,

Putnam's work would suggest that a dispersed population does not necessarily

generate an assimilated, socially cohesive society.

Current tax policies generate quality infrastructure for affluent communities,

but inadequate services for those neighborhoods that are not wealthy.

Communities segregated by income result in unsustainable and unstable districts

housing the poor and prevent stability, economic growth, and regeneration. The
antidote may be mixed-income neighborhoods. A regional tax base could further

aid in equalizing infrastructure and reducing other barriers to an enhanced quality

of life. If accomplished, suburbs would no longer need to compete with one

another for retail centers nor exclude apartments. A shared tax base could

encourage communities to aggressively pursue Smart Growth, transit-oriented

development, and housing densification with sufficient tax proceeds to fund

adequate infrastructure. ^^^ Cities that have lost their tax base could be

regenerated in part by conversion to a regional shared tax base. This Article

suggests that the United States may be entering a fifth post-World War n phase

of community evolution—one of true Smart Growth.
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Conclusion

PHASES Social Equity Subsidy Regulation

1945-1968

Decentralization

Apartheid Infrastructure Zoning

1968-1975

Hyper-Sprawl

White Flight

Concentrated Poverty

Taxation Subdivision

1975-1990

Class Segregation

Assimilation Revitalization Affirmative

Action

1990-2008

Hyper-Segregation

Voluntary

Separation

Gentrification

and Regeneration

Smart Growth

2008-2020

Smart Growth

New Urbanism

New Suburbanism

Public Transport

Tax Sharing

Densification

and Inclusion

We have seen phases of urban evolution over the past fifty years: The first

phase, from World War 11 until 1968, followed a pattern of decentralization

marked by extraordinary investment in suburban infrastructure and strictly

segregated, rapid suburbanization. The second phase, 1968 to 1975, was marked

by hyper-sprawl as jobs shifted to the suburbs, and the cities lost their population

and tax base. The third phase, 1975 to 1990, was characterized by class

segregation; the poor were concentrated in the city and the affluent in the

suburbs. The fourth phase, 1990 to 2008, can be described as hyper-segregation;

voluntary class, racial, and ethnic segregation generated more ethnic and racially

concentrated neighborhoods. The observations and lessons learned from

reviewing these phases of urban evolution have been that traditional urban

infrastructure and land regulation have failed to generate neighborhood class,

racial, or ethnic diversity; traditional urban planning and land regulation have

rendered the nation more segregated by race, ethnicity, and class; and that civil

rights initiatives as well as Smart Growth reforms have failed to generate

improved living conditions through urban evolution. Today we are living with

the challenges of decentralization, hyper-sprawl, class segregation, and hyper-

segregation, and we must address the negative consequences of strategies

undertaken and strategies not undertaken during that time. The models of Smart

Growth and New Urbanism; policies supporting expanded public transport,

health, affordable housing, and walkable, safe, accessible communities; and

leadership knowledgeable in these areas could lead to communities that are

healthful, satisfying, and more diverse. Smart Growth is growth that supports

environmental, economic, and social sustainability. It is growth based on urban

design for the pedestrian rather than the automobile. Global warming, climate
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change/^^ and the arrival of peak oil,^"^^ at a time when the worid's fossil fuel

demand is reaching unsatisfiable levels,'"^' coupled with the increasingly

recognized failure of the twentieth century American urban model/"^^ require a

new, more sustainable regeneration of neighborhoods and urban community

design—one that generates improved access, opportunity, and quality of life.
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