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i. Introduction

If athletics have been prostituted to other than educational ends, let us not throw the baby
out with the bath. Let us not in the name of liberal education become empty eggheaded. Rather,
let us face the fact of our failure to deal decisively with the whole man. Let us confess that the kind
of knowledge with which we deal in most colleges and universities does not produce virtue. Let us
take seriously the moral perversion of intellectual excellence cut off from universal moral ends
defined by even modest demands for fair play in all fascist systems of education. Let us acknowl-
edge we know little about how character is created or sustained and the critical failure of many
colleges to do either. Let us face soberly and seriously the stern moral demands for character in
leadership as well as for intellectual freedom.

When we have done this we will be deeply critical over willful abuse of the playing field for pro
fit, prestige, or power. But we may also be chastened to see the playing fields, since the time of the
Greeks, were designed primarily for the perfecting of persons-a perfecting which requires rational
discipline as the parent of creative play, sublimation of the self as the setting for cooperation in com
petition, participation as the mode of integrative understanding& and faithfulness to fair play as
conditions for excellence.’

ates with other athletic organizations in writing

The National Federation of State High rules for all sanctioned sports and in acting on

School Athletic Associations (NFSHSAA or Na-
tional Federation) is a federation of state groups.
Organized in 1920 as the Midwest Federation
of State High School Athletic Associations with
lllinois, Indiana, lowa, Michigan, and Wisconsin
as members. The organization adopted its
present title in 1922 when eleven states were
represented. The National Federation cooper-
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national records. Further, the National Federa-
tion is the sanctioning of multi-school interstate
meets and tournaments to ensure high standards
of conduct and adherence to accepted regula-
tions.

On the state level the control and conduct
of the interscholastic athletic program is placed
in the hands of the state associations. These




groups have come into being in order to estab-
lish uniform procedures and regulations for in-
terscholastic activities, to protect the welfare of
the students, and to establish sensible and edu-
cationally sound controls.

As early as 1895 a committee was formed
in Wisconsin to establish rules for interscholastic
sports. By the mid-1920s most states had asso-
ciations. Today all states have athletic, activity,
leagues, or principals associations that have as a
key function the control of interscholastic ath-
letics. The activities of these statewide organiza-
tions are not necessarily limited to the field of
sports, and the names of the different groups
vary markedly.?

Most of the state associations are volun-
tary in nature and are open to accredited public
secondary schools. Some states allow private and
parochial schools that meet membership require-
ments to join. The state groups in Michigan and
New York are closely affiliated with state depart-
ments of education. The associations in Texas,
Virginia, and South Carolina have close relation-
ships with the state universities.?

In addition to establishing rules and regu-
lations, other activities of state associations may
include: (1) interpretation of playing rules; (2)
operation of athletic insurance plans; (3) regis-
tration and classification of officials; (4) prepa-
ration and distribution of publications; (5) con-
duct of multi-school meets and tournaments;
and (6) provision of a judicial service for settling
controversies and hearing appeals.*

One of the more recent trends in amateur
sports litigation involve high school athletic
coaches challenging rules which prohibit their
participation and/or attendance at camps or
programs that specialize in teaching the skills of
the sport which they coach interscholastically.
Regulations have been instituted to control such
overzealous coaches and to equalize interscho-
lastic competition.

Enforcement of state association rules and
regulations frequently prohibit athletes from
competing and coaches from coaching during
the off season, including the summer. Athletes
and coaches so affected often bring forth com-
plaints to obtain relief in the form of injunctions.
The injunction would force the association to

allow participation, and are especially critical to
the student-athlete hoping to obtain a college
scholarship. Coaches, who rely on summer em-
ployment through coaching at camps and rec-
reational areas are limited in some states.

Injunctions are court orders for one of the
parties to a law suit to behave in a certain man-
ner. For state associations, this behavior consists
of a non-enforcement of their rules and regula-
tions. Injunctive relief is designed to prevent fu-
ture wrongs, not to punish past acts. A tempo-
rary restraining order (usually effective for ten
days) is issued to the defendant without notice.
A preliminary injunction is granted prior to a full
hearing and disposition of a case.

In Hall v. University of Minnesota® Judge Lord
intimates that amateur sports really is not as pure
as it used to be. The concept of amateurism
began in the 1700’s and was a leisure outlet for
the upper case. These amateurs desired no in-
come nor had aspirations for a greater level of
notoriety at all from their athletic pursuits. In
contrast, present day amateurs have visions of
grandeur and greatness. The distinction between
amateurs and professionals can become ex-
tremely hazy and confused as youth athletes
hurdle through the steps to become college stars
and possible professional athletes. The higher
the athlete climbs the greater the confusion be-
tween amateurism and professionalism.

More and more high school athletes are
striving to earn college athletic scholarships and
are beginning to specialize in one sport rather
than participating in two or three as was the
norm. Intercollegiate athletic programs, in many
respects, have become a grooming ground for
professional sports. This has further clouded the
distinction between amateur and professional
sports.

The key to the analysis of amateur sports is
the status of the amateur athlete. However, the
definitions and categorizations are somewhat
confusing and contradictory. Since each govern-
ing body of sport can and does subscribe to a
somewhat different definition of the term ama-
teur. Due to this unique flexibility in America of
defining amateur, there is a possibility that an
individual can be viewed as an amateur under
the rules of the USOC, but not be an amateur

Volume 8 ¢ Number 3 » Fall 1998 159



under the state high school association rules or
the NCAA.

Courts are generally very reluctant to over-
rule the rules of the athletic associations as re-
gards to eligibility, participation, and discipline
of their athletic participants. Generally, courts
will not interfere with the internal affairs of vol-
untary associations. In the absence of mistake,
fraud, collusion, or arbitrariness, the decisions
of the governing body of the association will be
accepted by the courts as conclusive. Voluntary
associations may adopt reasonable by-laws and
rules which will be deemed valid and binding
upon their members unless these rules violate
some law or public policy. The courts do not
have the responsibility to inquire into the expe-
diency, practicability, or wisdom of these regu-
lations. Further, these general principles apply
to cases that involve amateur athletics includ-
ing the governing bodies of state high school
athletic associations and college sports. Finally,
the courts will not substitute their interpretations
of the associations, rules and regulations for the
interpretations placed on these rules by the as-
sociation itself, so long as that interpretation is
fair and reasonable.®

The key question involved in determining
whether or not a student athlete is eligible to
participate is who is eligible or not eligible to
participate under a particular rule and by-law of
the governing association. Eligibility rules cover
the whole gamut of interpersonal relationships
and characteristics. However, this analysis will
target only one aspect of age-eligibility rules.
a. Basic Rationale for age-eligibility rules

The fundamental goal of the student-ath-
lete must always be success in the academic area.
Unlimited participation in athletic activities sub-
verts this goal and places undue demands on
the student-athlete’s time.

Experience has taught that rules are needed
to keep excessive athletic competition from im-
posing upon a student’s academic levels to the
extent that scholastic development and achieve-
ment suffer. Schools must help students main-
tain a balance between academics, athletics, and
other school programs.

Promoters of non-school programs are gen-
erally concerned with specialization, not with a
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philosophy that fits their program into the per-
spective of a scheme for total educational de-
velopment. Many seek to exploit the highly
skilled athlete in the name of individual devel-
opment and recognition under the guise of de-
veloping an athlete’s potential to secure college
scholarships.

Historically, state high school athletic asso-
ciations have held that continual focus on a
single sport may cause high school athletes to
miss opportunities to be what they really are:
inexperienced persons discovering the world and
their abilities and interests through a variety of
experiences. Schools also hold the view that
commitment to a team teaches lessons about
priorities in life and helps students learn to fit
into a system that is more important than only
their personal, perhaps selfish, frame of refer-
ence. Non-school participation rules are de-
signed, therefore, to reinforce these philosophi-
cal views, as they:

(1) minimize conflicts of loyalty between school
and non-school teams in the same sport dur-
ing the same season;

(2) reinforce the basis for fairness and equity
among student competitors by protecting
common opportunities to engage in athletic
competition;

(3) protect school teams from outside influence
by ensuring that student participants during
the school season for a sport do not have
such other athletic commitments so that their
school teams cannot rely on them;

(4) protect an athlete from exposure to coach-
ing philosophies, strategies, and techniques
which are in opposition to those which their
school coach is teaching;

(5) protect against potential injury to athletes
and the resultant loss of the athlete to the
school team; and

(6) protect opportunities for students not in-
volved on a high school team to participate
in non-school programs and receive the ben-
efits of athletic competition.

The basic rationale underlying the state
high school athletic association’s out of season
rule is concern over specialization. Opportuni-
ties to voluntarily engage in non-school spon-
sored sports should be provided to the high




school student-athlete, provided such activities
do not interfere with the student’s educational
development and the activities do not conflict
with the principles of wholesome amateur ath-
letics. The rules and regulations governing out
of season participation discourage the exploita-
tion of student-athletes by individuals and or-
ganizations which attempt to impose an obli-
gation on the student to participate in these
programs at any cost.

There has been growing evidence of com-
mercialism of high school athletes. In far too
many instances, non-school sponsored sporting
events have been the “marketplace” where stu-
dent-athletes have been lured to display their
“athletic wares”. Experience has revealed that
such events tend to divide the allegiance of the
student-athletes, undermine their respect for
their high school coaches, and encourage the
type of adulation which gives the students an
exaggerated notion of the importance of their
own athletic prowess rather than reinforcing the
idea that athletic ability is an endowed talent
which students should use for the pleasure and
satisfaction that they may derive from athletic
competition. By promulgating and enforcing out
of season regulations, state high school athletic
associations strive to eliminate these abuses.

Il. Right to Participate

One of the fundamental questions that
must be analyzed relating to eligibility of a stu-
dent athlete, whether it be interscholastic or in-
tercollegiate, is whether that individual has the
right or privilege to participate. If there is a right,
then the relationship between the athlete and
the controlling organization which administers
the competition will be on a much different le-
gal plane than if it were viewed as a privilege.
The question generally before the bar is, whether
a student athlete in a public institution has a
sufficiently important interest in participation in
his/her sport so as to require that he/she receive
procedural safeguards as required by due pro-
cess. The threshold question in any inquiry into
a claim that an individual has been denied pro-
cedural due process is whether the interest as-
serted by the individual rises to the level of a

property’ or liberty’ interest protected by the U.S.
Constitution and all state constitutions.

When confronted with this precise issue,
the overwhelming majority of courts have held
that participation in interscholastic or intercol-
legiate athletics or other extracurricular activi-
ties is not a constitutionally protected liberty or
property interest.’”

In Hall v. University of Minnesota,® the court
found that there was a limited property interest
in participation in intercollegiate sports. How-
ever, in Colorado Seminary v. NCAA °the Tenth
Circuit Court of Appeals held that the interests
of student athletes, including those on scholar-
ship, to participate in intercollegiate hockey did
notrise to the level of a constitutionally protected
right.1°

Similarly, the majority of state courts rarely
find that a right to participate in school athletics
is a constitutionally protected interest. ~ As stated
in the Supreme Court nonacademic extracur-
ricular activities does not rise to the level of a
constitutionally protected ‘property’ or ‘liberty’
interest.

Furthermore, in interscholastic sports, the
courts rarely find that a right to participate ex-
ists. Thus, the opportunity to participate in ex-
tracurricular activities is not, by itself a property
interest, although it appears that under certain
circumstances, a high school student can prop-
erly establish an entitlement to due process pro-
tection in connection with his suspension and
exclusion from high school athletics.'*Finally, on
the whole, participation in sports is not a funda-
mental interest, and therefore, eligibility to par-
ticipate is not entitled to a strict standard of re-
view by the court.

illl. Due Process and
Equal Protection

Under certain circumstances, a student ath-
lete may properly establish an entitlement to due
process protection in connection with his sus-
pension and exclusion from high school athlet-
ics." Similarly, some students have been able to
successfully argue equal protection right in high
school athletics.' Thus, in reviewing the consti-
tutionality of eligibility regulations two other
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basic rights need to be considered .due process
and equal protection.

A. Due Process

Due process has been used to eliminate
regulations that are overbroad in restricting a
student athletes protected rights as well as regu-
lations that overlook more feasible alternatives
which would be less restrictive of a student
athlete’s protected liberties.'For example, pro-
cedural due process is required before a student
can be dismissed for misconduct.” Students will
be granted both notice and an opportunity to
be heard prior to disciplinary expulsion because
of potential interference with a protected lib-
erty interest.'®

B. Equal Protection

Equal protection, unlike due process, re-
quires only a rational relation to a legitimate state
of interest if the regulation neither infringes upon
fundamental rights nor burdens an inherently
suspect/protected class.' In Bell v. Lone Oak In-
dependent School District ~ the Texas Supreme
Court held that a regulation prohibiting mar-
ried high school students from participating in
interscholastic activities was a violation of the
equal protection clause. The court found no logi-
cal basis for the so-called married student rule.
The right to marry is a basic and fundamental
right. The no-marriage rule established a classi-
fication of individuals to be treated differently
from the remainder of the students without be-
ing designed to promote a compelling interest.

Transfer and Recruitment Regulations and
the Impact of Sheff v. O'Neill

The issue of high school athletes transfer-
ring from one high school to another high school
outside their school district is as controversial as
ever. For state high school athletic associations
and for the high schools themselves, this issue
poses problems in the area of potential illegal
recruitment as well as the maintenance of pro-
gram standards. For the athlete, the transfer is-
sue poses the problem of eligibility for partici-
pation. Voluntary transferring student-athletes
do so to either enhance the possibility of ob-
taining a college athletic scholarship, or just for
an increased opportunity to participate on a
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winning team.

The power to regulate high school sports
rests with each state’s athletic associations’ rules
which are designed to promote, develop, direct,
protect, and regulate amateur athletic relation-
ships with member schools and to stimulate fair
play, friendly rivalry, and good sportsmanship.
The question of athletic eligibility and/or the
declaration thereof is the decision of each state’s
athletic association or governing board. In these
instances, the eligibility rules cover, or at least
attempt to cover, all the possibilities which might
affect a student-athlete and pertains to age, years
of participation, academic standards, transfers,
red-shirting, and the number of semesters the
student-athlete is enrolled in school. Albeit,
whatever the rules, they have the same com-
mon objectives of the promotion of education
the continuation of amateurism, and the fair
competition between member schools.

The intent of transfer rules enacted by state
athletic associations is to discourage schools and/
or adults from exploiting student-athletes, and
allowing the student-athlete to benefit improp-
erly from the transfer. Without regulation of the
eligibility of transfer students, these students with
or without outside influence, could permit ath-
letic interests to become dominant factors in
educational decisions. In addition, state high
school associations also regulate the recruitment
of student-athletes, through their transfer rules.

Of recent note, an appeals court in Con-
necticut overturned a Superior Court decision
(Sheff v. O'Neill) and forced the State of Con-
necticut into the consideration of a statewide
desegregation plan, which in effect, would af-
ford high school students or student-athletes the
availability of school choice. This legal decision
has the potential to drastically change interscho-
lastic athletics as is presently known in Connecti-
cut. The impact has the potential to be enor-
mous with recruiting and levels of competition
discrepancies varying from school to school.
Foreseen is the possibility that student-athletes
would either flock to traditionally “great” ath-
letic programs as a way to obtain college schol-
arships, or be illegally recruited by a school de-
siring more exposure through its athletic pro-
grams. The choice of schools has become a




popular cause among educational reformers
throughout the United States, and at present,
the idea is the “hot issue’ in Connecticut and
raises complicated questions and/or concerns.

Litigation has been pursued against state
high school athletic governing boards or asso-
ciations, which include allegations that the gov-
erning board’s by-laws were unconstitutional, or
the application of the regulations sanctioned the
student-athlete or the school. However, gener-
ally speaking, the courts have refused to inter-
vene in the internal affairs of the state govern-
ing board, and in effect, defer to the judgment
of those who had created the regulation and
therefore best equipped to decide any contro-
versy. Unless there is evidence of fraud, collu-
sion, or unreasonable, arbitrary or capricious
action, the courts are unlikely to intervene in an
action concerning the interpretation of a rule
which was promulgated by an athletic associa-
tion or governing board. In Sullivan v. University
Interscholastic League (1981), the association’s
transfer rule was held to be unconstitutional on
equal protection grounds. The court in this case,
held that the regulation was not relatively re-
lated to its intended purpose; that the
regulation’s purpose was to discourage the re-
cruitment of student-athletes, however it was
over-inclusive.

Regulations restricting eligibility for student-
athletes who transfer at the high school level
vary from state to state. Some associations will
apply blanket restrictions on all student-athletes
who change schools in an effort to limit abuses.
Other associations provide exceptions which al-
low student-athletes who transfer for athletically
unrelated reasons to have immediate eligibility
upon enroliment at the new school (such is the
case in Connecticut). Yet still other associations
have allowed transferring student-athletes to be
eligible immediately if certain objective criteria
are met (such is the case in Massachusetts). The
criteria for eligibility include non-participation
in a sport at the varsity level at the previous
school, and the transfer must occur prior to the
start of practice in the sport.

For example, in Alabama High School Ath-
letic Association v. Scaffidi (1990), a ninth grade
student at a private school was declared ineli-

gible due to transfer. The court concluded that
the transfer from a private school to a public
school was a not a legitimate reason to declare
ineligibility. However, on appeal, the circuit court
s opinion was reversed. In another case (Walsh
v. Louisiana High School Athletic Association,
1980), the parents of student-athletes brought
action against the Louisiana High School Ath-
letic Association, alleging that the association’s
transfer rule hindered their First Amendment
right to the free exercise of their religion and
deprived them of their 14th Amendment right
of equal protection. The student-athletes wanted
to attend a Lutheran school outside their home
district. The court held that the association’s
transfer rule was rationally related to the state’s
valid interest in eliminating recruitment of in-
terscholastic athletes and found for the defen-
dants.

A baseball player transferred from one pub-
lic high school to a parochial school outside the
school district and was denied eligibility by the
Connecticut Interscholastic Athletic Conference
(Stratton v. St. Joseph’s High School and the CIA
C, 1986). The athlete filed suit with the Superior
Court holding that the student had not estab-
lished irreparable injury, and that speculation
that he might not be able to get a college schol-
arship was not enough reason to stay the appli-
cation of the transfer regulation. The Indiana
High School Athletic Association was involved
in two recent cases in which the issue was trans-
fer from private or public school to a parochial
school. In Indiana High School Athletic Associa-
tion v. Avant (1995), eligibility was denied to an
athlete following his transfer from a private
school to a public high school. The Court of
Appeals held that the eligibility decision was not
arbitrary or capricious, and that the regulation
did not violate state constitutional privileges. In
Robbins v. Indiana High School Athletic Associa-
tion (1996), again an athlete was denied eligi-
bility upon his transferring from a public high
school to a parochial school. The District Court
held that the association’s transfer rule did not
burden the free exercise of religion, that the rule
was not irrational or enacted for the sole pur-
pose of interfering with religiously motivated
transfers, and that irreparable harm was not
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shown.

In addition, a case involving divorced par-
ents proved to be somewhat controversial. In
Kentucky High School Athletics Association v.
Hopkins County Board of Education (1977), the
district court granted an injunction to stop the
Kentucky Association from denying eligibility to
a student who moved from the custodial parent’s
home after participating in sports, to the father’s
home, subsequently changing school districts.
The Court of Appeals reversed the issuance of
the injunction, finding that the student-athlete
transferred because of his own volition, there-
fore was in violation of the Kentucky transfer rule.

Finally, states may legislatively adopt a stat-
ute or rule which would prevent the implemen-
tation of a transfer rule as the State of Oregon
did in response to legal action taken in Faherty
v. Oregon School Activities Association (1981). Ac-
cording to such a statute, the student-athlete
who moved with his or her parents may not be
declare ineligible to participate as the result of
the transfer. On the other hand, a student-ath-
lete who moved just to live with friends of the
family could be declared ineligible as a result of
the transfer.

Sheff v. O'Neill, 238 CT 1, 678 A2d 1267
(1996)

Eighteen schoolchildren residing in the City
of Hartford and two neighboring suburban
towns, sought declaratory and injunctive relief
from the defendants (the Governor, the State
Board of Education, and other state officials) al-
leging, inter alia, that the defendants had an
obligation under Article Eighth &1, and Article
First §§1 and 20, of the Connecticut Constitu-
tion, to remedy alleged educational inequities
in the Hartford Public Schools resulting from
racial and ethnic isolation. The complaint con-
sisted of four counts and alleged that students
in the Hartford public schools are burdened by
severe educational disadvantages arising out of
their racial and ethnic isolation and their socio-
economic deprivation. Specificaily, the counts
allege:

e That the defendants bear responsibility for
the de facto racial and ethnic segregation
between Hartford and the surrounding
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suburban public school districts,

e That the defendants have perpetuated this
racial and ethnic segregation, and thus have
discriminated against the plaintiffs,

e That the defendants have failed to provide
the plaintiffs with an equal opportunity to a
free public education because the
defendants have maintained in Hartford, a
public school district which is educationally
disadvantaged, which fails to provide equal
educational opportunities, and which fails to
provide a minimally adequate education for
Hartford schoolchildren.

e That the defendants have failed to provide a
free public education as required by
Connecticut law, in violation of the plaintiff’s
rights to due process under Article First §§8
and 10.

The trial court determined that the plain-
tiffs had failed to prove that state action was the
“direct and sufficient” cause of the conditions
alleged in their complaint and rendered judg-
ment for the defendants. Nonetheless, the court
found that poverty, and not race or ethnicity, is
the principal causal factor in the lower educa-
tional achievement of Hartford students. The
court also found that the Hartford public school
system provides its students with a minimally
adequate education regardless of the compara-
tive levels of achievement between Hartford stu-
dents and students from the neighboring, sub-
urban schools and that the education provided
to Hartford students gives them a chance to lead
successful lives.

The plaintiffs, challenging the validity of the
trial court’s findings of fact and conclusions of
law, appealed on the following bases:
¢ The plaintiff’s complaint was justiciable since

Article Eight §1 assigns to the legislature, the
affirmative obligation of enacting
appropriate legislation to ensure that there
shall always be free public elementary and
secondary education in the State of
Connecticut.

e The state action doctrine was not a defense
to the plaintiff’s claim of constitutional
deprivation. If the legislature fails to remedy
inequalities in educational opportunities, its
actions and omissions constitute state action.




* The school districting and attendant statutes
(§810-240 and 10-184) are unconstitutional
as enforced with respect to the plaintiff. The
existence of severe racial and ethnic isolation
in the public school system, regardless of
whether it has occurred de jure or de facto,
deprives schoolchildren of a substantially
equal educational opportunity and requires
the state to take further remedial action.

The State Supreme Court reversed judg-
ment, and remanded to Superior Court with
direction to render a declaratory judgment for
the plaintiffs. The case was originally filed on

April 26, 1989, with final litigation occurring in

July of 1996. It was determined that the state

had played a significant role in the concentra-

tion of racial and ethnic minorities in the Hart-
ford public school system. The school districting
statute (§10-240), enacted in 1909, was the
single most important factor contributing to the
concentration of racial and ethnic minorities in
the Hartford public schools. The statute as well
as the school district boundaries have virtually
remained unchanged since 1909 By a vote of
four to three (Justices Borden, Callahan and
Palmer dissenting), the State Supreme Court
found that the state must remedy the racial and
ethnic segregation and thus directed the state
legislature to design a plan to ensure equal edu-
cational opportunities. Justice Borden, wrote the
dissenting opinion and stated:
..... in reaching a result that is unprec-
edented in American jurisprudence the
majority has created a constitutional theory
of equal educational opportunity that (1)
in the long history of this case, has never
been presented to the trial court or to this
court, and is, therefore, a theory to which
the defendants have never had the oppor-
tunity to respond, (2) misapplies our pre-
cedent on the meaning of an equal educa-
tional opportunity, and is contrary to the
voluminous factual findings of this court;
(3) distorts the meaning of the term “seg-
regation” in our state constitution, and (4)
misrepresents the record regarding the
question of a remedy for the constitutional
violation that the majority has found.
In addition, the majority sends to the

legislature and the executive branch a man-
date to fashion remedy for de facto racial
and ethnic concentration in our public
schools, a task that those branches of gov-
ernment will inevitably find to be extraor-
dinarily difficult or perhaps even impos-
sible, because the majority articulates no
principle upon which to structure such a
remedy. The necessary implication of the
majority’s reasoning is that virtually every
school district in the state is now either
unconstitutional or constitutionally suspect.
Without explicitly saying so, the majority
has effectively struck down, not just for the
greater Hartford area but for the entire
state, the municipality based school sys-
tem that has been in effect in this state since
1909.” ( Sheff v. O'Neill, Dissenting Opin-
ion).

The “School Choice Plan”

The Connecticut Supreme Court ruled that
Hartford’s public schools, with 95% minority
enrollment, are unconstitutionally segregated.
The court ordered the state legislature to find a
remedy. The Governor (John Rowland) subse-
quently created the Educational Improvement
Panel to recommend possible solutions to the
segregation problem in Hartford. The panel rec-
ommended an array of actions to reduce racial
segregation and improve schools in Connecti-
cut, including allowing parents to choose what
public school their children attend. The “school
choice” option is the centerpiece of the pack-
age adopted by the panel, which would result
in more children going to public school outside
the town they live in. Clearly, the “school choice”
plan is controversial, as opponents of the plan
favor more effort in the improvement of the city
schools, not figuring out how to send the stu-
dents elsewhere for an education, and that the
plan does absolutely nothing to change the un-
derlying issues of the urban schools.

The choice plan raises some severe con-
cerns. Can the suburban school districts, already
near or at maximum enrollment, handle an in-
flux of out of district students~. Would the sub-
urban school districts need to add classrooms
to accommodate the transfers~. Who will be
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paying the bill for the additions~ How many
families would leave the cities~~ What will be

the impact on the Hartford public schools, al- '

ready in trouble with New England Association
of Schools and Colleges accreditation; already
with the Board of Education dissolved and be-
ing run by a panel appointed by the Governor-~.
What will be the impact of school choice on the
athletic programs of not only the Hartford pub-
lic schools, but high schools in other cities in
the State of Connecticut~ Will school choice lead
to illegal recruiting of athletes at the high school
level?

The Connecticut legislature has reacted by
passing Public Act 97-290, An Act Enhancing
Educational Choices and Opportunities. The in-
tent of this act is to reduce racial, ethnic ana
economic isolation by each school district pro-
viding educational opportunities for its students
to interact with students and teachers from other
racial, ethnic, and economic backgrounds and
school districts could provide such opportuni-
ties for students from other communities.

Included in PA 97-290 is the stipulation that
the State Department of Education is to provide
grants in the amount of fifty thousand dollars to
each regional educational service centers for the
Hartford, New Haven and Bridgeport regions to
assist in the implementation of the school choice
program in the 1998 school year. In effect, stu-
dents who reside in Hartford, New Haven or
Bridgeport may attend school in other school
districts in the region and students who reside
in such other school districts may attend school
in Hartford, New Haven, or Bridgeport (Hart-
ford, New Haven, and Bridgeport are school dis-
tricts which have over 45% minority school chil-
dren). For the school year commencing in 1999,
and for each school year thereafter, the school
choice program shall be in operation in every
school district in the state and students may at-
tend school in any school district.

Mentioned in PA 97-290 is also the stipula-
tion that if there are more students who seek to
attend school in a receiving district than there
are spaces available, the regional educational
service center shall assist the school district in
determining attendance by the use of a lottery
designed to preserve or increase racial, ethnic
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and economic diversity, PA 97-290 also specifi-

cally states:
“No receiving district shall recruit students
under the program for athletic or extracur-
ricular purposes. Each receiving district shall
allow an out-of-district student it accepts
to complete the highest grade in the school
he is attending under the established pro-
gram.” (PA 97-290, p.4).

Impact of Sheff on Connecticut
Interscholastic Athletics

The outcome of Sheff v. O'Neill will have
definite impact on the educational system in
Connecticut, and it could produce dramatic
changes in high school sports. Important ques-
tions to be raised are; what will happen when
student-athletes pick a school because of the
quality and exposure of the athletic program
instead of the academic program~ What will
happen when overzealous coaches begin whole-
sale recruitment of student athletes from the
large, urban areas~~ What will happen to the
athletics programs in the urban areas when their
best athletes are being recruited by the subur-
ban schools interested in becoming state cham-
pions?

The City of Hartford can boast of State
Champions in Football (Hartford Weaver High
School), and perennial powerhouses is track and
field (Hartford Public High School), as well as
extremely strong basketball programs (Hartford
Public High School and Hartford Bulkeley High
School). The City of Bridgeport is home to State
Champions in Basketball (Warren Harding High
School and Kolbe Cathedral High School) as well
as strong state programs in football. The City of
New Haven has an athletic reputation in bas-
ketball with State Champions (Hillhouse and
Wilbur Cross High Schools), as well as strong
programs in football. The school choice issue
leaves open the possibility of the surrounding
suburban towns and cities, wishing to gain ath-
letic exposure, to recruit athletes from the state
championship schools even though PA 97-290
forbids such. It will be left to the Connecticut
Interscholastic Athletic Conference to police
these possibilities.

The one thing, which is evident is that the




Connecticut Interscholastic Athletic Conference
(CIAC) would still very much control high school
athletics in Connecticut, including eligibility. The
CIAC has already modified its transfer rule, in
anticipation of school choice becoming a real-
ity. According to Section 11.C.§15:
“Athletes will be permitted to transfer, once
they enter Grade 10, only on the initial year
of legislation (1998) which enacts a public
school choice plan. Following the one year
“window”, the transfer rule will revert back
to the current regulation (loss of one year
of eligibility). During the year in which the
exception applies, transfers may only take
place once per year.” (CIAC Eligibility Rules)
Connecticut has had a history of illegal
transfer of student athletes, as well as a history
of illegal recruiting of student-athletes. There are
no indications that this practice will cease or even
slow down, in fact, illegal recruiting may well
be exacerbated with the school choice plan.
The recruitment rule in Connecticut is the
same for all member schools and makes no dis-
tinction between public and non-public high
schools, and contains no exceptions. Recruit-
ment is considered to be anywhere in the range
of casual conversation between a school repre-
sentative and a prospective athlete to a repeated,
pressurized sales pitch on the behalf of the
school. The CIAC regulation pertaining to re-
cruitment is as follows:

Rule IV.C§1. A member school or any
affiliated person or organization of that
school may not recruit a student for ath-
letic purposes.

Rule IV.C§2. recruiting is the use of
undue influence and/or special inducement
by anyone associated with a school in an
attempt to attend or remain at that school
for the purpose of participating in inter-
scholastic athletics. (CIAC By-laws, 1997).

In 1985, back to back complaints were filed
between St. Bernard’s High School in New Lon-
don, CT and New London High School. It had
bee alleged that three starters on the New Lon-
don Junior High School basketball team were
illegally recruited by an assistant high school
basketball coach at St. Bernard’s High School
on at least two occasions. As a result, St.

Bernard'’s athletic program was placed in pro-

bation for the 1985-86 academic year and the

basketball team was barred from the state bas-
ketball championships. Later during the sum-

mer of 1995, St. Bernard’s High School filed a

complaint with the CIAC against New London

High School alleging that a basketball coach at

New London had illegally recruited an eighth

grade athlete. The CIAC found New London

guilty of recruiting and, like St. Bernard’s, New

London High School’s athletic program was

placed on probation and its basketball team

barred from competition in the state champi-
onship tournament.

In 1990, complaints were filed against the
basketball coach at Westhill High School in Stam-
ford, CT., for illegally recruiting a junior high
school athlete. In addition, the allegations were
compounded by the fact that the basketball
coach had coerced a generous financial sup-
porter to loan money to the athlete’s mother so
they could find an apartment within the school
district. The CIAC placed the entire Westhill ath-
letic program on probation and fined the school
$3,000. In addition, the Stamford school admin-
istration fined the coach $500 and placed him
on a two year probation.

The CIAC placed Lyman Hall High School
of Wallingford, CT on probation in 1994, for the
second time stemming from two violations of
the recruitment regulation. The CIAC also barred
the girl’s basketball team from participation in
the state tournament and the team additionally
forfeited seventeen victories in 1994.

Other States

The additional problem of recruitment of
student-athletes by high school coaches or their
representatives is at issue today. Presently, eight
states (Colorado, Idaho, Indiana, Louisiana, Mis-
souri, New Mexico, South Carolina, and Virginia)
have extensive regulations to curtail recruiting
at the high school level. These states list specific
descriptions of recruitment or “undue influ-
ence~~ as:

e Providing transportation to the student-
athlete to visit; and to offer a monetary
allowance for transportation.

¢ Initiating or arranging telephone, telegraph,
or written contact with a prospective
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student-athlete.

e Visiting or entertaining a prospective
student-athlete or a family member for the
purpose of solicitation.

e Allowing a student-athlete or member of the
family to stay at the home of any athletic
staff member for the purpose of solicitation.

e Offering or awarding of scholarship, free
tuition, room and board, clothing or books
and supplies to the student-athlete.

e Offering promotional awards to elementary
or junior high school students.

e Offering or awarding priority in assignment
of jobs to the student-athlete or the family
of the student-athlete.

e Offering or awarding of free rent or reduced
rent to the family of a student-athlete.

e Offering or awarding of moving expenses
for the student-athlete or family members.

e Offering or awarding priority privileges or
considerations not offered to other students
or their families.

Summary

The issue of transfer and recruiting seems
to be a problem in many states. Every state as-
sociation but Hawaii has some sort of regula-
tion pertaining to transfer and recruitment of
high school student-athletes. In most cases that
have been litigated, the appellate court has ei-
ther affirmed a lower court’s decision in favor of
the state athletic associations regulation, or have
reversed the decision of the lower court, again
in favor of the state associations. Only if the regu-
lation is found to be arbitrary or capricious, will
the courts rule against the state athletic associa-
tions.

The regulation of transfer and recruitment
by the Connecticut Interscholastic Athletic Con-
ference will come under severe scrutiny in the
near future with the passage of PA 97-290, which
will allow school choice in three urban areas in
1998, and statewide in 1999. It will be interest-
ing to note if, by allowing school choice, the
primary concern will be on the student to make
the choice for academic and moral reasons, or
will it be a choice based solely on athletics and if
the student could attain a better college schol-
arship by transferring to a school with a better
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