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Swimming and diving are among the most popular sport and recreational
activities in the United States. Within these activities is one of the most serious
injuries in all of sport — the headfirst water entry injury. The National Spinal
Cord Injury Association Resource Center estimated that the number of persons
living in the United States in 2003 had sustained permanent spinal cord injury
from diving (headfirst entry) to be between 13,250 and 21,200 (National
Spinal Cord Injury Statistics, 2006). Present (1989) and Gabrielsen and
Spivey (1990) published comprehensive studies on headfirst injuries resulting
from entry into water for recreational purposes. Present (1989) analyzed
descriptive data of headfirst injuries reported to the National Electronic Injury
Surveillance System (NEISS) for a single year. Over a fifteen-year period,
Gabrielsen and Spivey (1990) examined 486 court decisions and cases settled
out of court. The following study was inspired by the rigor of Present's
research design and report, and the depth of information gained by Gabrielsen
and Spivey in examining the results of cases.

The purpose of this study was to investigate the results of published court
decisions involving headfirst entry into water from 1990 to June, 2005, and to
determine the factors that support the plaintiff who has the greatest chance of
success in a court of law. Although tort law is state specific and attorney
skill and diligent discovery efforts play a key role in success in the courts, the
results of this research will provide attorneys, risk managers, and
administrators a general idea of the odds of the plaintiff winning in a court of
law.



108 JOURNAL OF LEGAL ASPECTS OF SPORT [Vol. 17:1

LITERATURE

For decades, researchers have sought to uncover the numerous factors that
makeup the person who is most likely to sustain a headfirst diving injury. Yet,
only Gabrielsen and Spivey (1990) and Munro, as reported by Bogus (2004),
examined court cases. Neither of these authors tracked an identified group
that would lend their work to a statistical analysis. For example, Gabrielsen
and Spivey combined incidents that were never filed with the courts, cases
settled out of court and decisions from trial and courts of appeals. No
differentiation was made among these incidents. Munro never published his
work. The absence of information concerning factors involving headfirst
incidents into water resulting in injury became clear to the authors when not
one case that was reviewed for this study discussed literature or studies on the
subject. Further, no case discussed accident information on the subject.

While compiling spinal cord injury statistics, Young, Burns, Bowen, &
McCutchen (1982) found that of 564 diving injuries, 6% were in the age group
of zero to 14, 63% were in the 15 to 29 age group, 11% were between 30-44
years of age, and 1% was found in the 45 to 59 age group. '"Ninety one
percent were male; 9% were female. Approximately half occurred in rivers,
lakes, and the ocean" (Young et al., p. 26). These results have provided
researchers with baseline data specific to age and sex of the victim and the
location in which the incident occurred. The overwhelming majority of
victims were males between the ages of 15-29 who were diving into open
bodies of water.

Present (1989) examined the reports of 83,000 headfirst pool entry injuries
treated in hospital emergency rooms participating in the NEISS database
between May 1st and September 30th, 1988. "Twenty-eight thousand, five
hundred of the incidents were estimated to have occurred as the person was
preparing to, or actually did, enter the water" (p. 5). Of these incidents, 55%
involved contact with the bottom or sides of the pool; 13% used a diving board
prior to entry, and 9% hit a person or object on the way to or after contact with
the water.

Among those who sustained a direct impact with the bottom of the pool,
62% were male, and 33% were female. Fifteen percent of the headfirst entries
occurred in above ground pools while 85% occurred in in-ground pools. Fifty
percent of the incidents occurred in home pools, 37% in public or semi-public
pools, and 12% in apartments (Present, 1989).

Bailes et al. (1990) studied 2,435 patients with spinal injuries sustained
between 1975 and 1986; 9% had been injured while diving. Of those injured in
a dive, 55% occurred in a lake. The use of alcohol was documented in 44% of
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the dive cases. Using the results of Albrand and Walter's (1975) research,
Bailes et al. (1990), "calculated when diving from deck level or higher it takes
almost double the individual's height in water depth to allow complete
deceleration of the body. Above ground shallow swimming pools are
notoriously dangerous for diving" (Bailes et al., p. 158).

Gabrielsen and Spivey (1990) analyzed 486 cases, 360 involving
swimming pools and 126 from the natural environment. Data was obtained
from diving accidents where litigation was either in progress or had been
completed. All but seven of the victims sustained injuries to the spinal cord;
84% were male, 16% were female. Fifteen victims were beyond forty years of
age.

Of the 360 pool incidents, 55% were residential; 18% hotel/motel, 15%
apartments/condos, and the remaining 12% was nearly an even three-way split
amongst city/county, schools, and other (Gabrielsen & Spivey, 1990). Forty-
one percent of the cases were in the six states of Illinois (36), Florida (27),
Pennsylvania (24), California (21), Massachusetts (20), and Michigan (20)
(Gabrielsen & Spivey). Seventy-four injuries occurred on spring or jump
boards into in-ground swimming pools. One hundred and ninety four injuries
were dives from decks and adjacent structures into in-ground pools. Forty six
percent of the dives (from starting blocks and slides in the shallow end of a
pool) were into shallow water (Gabrielsen & Spivey). "Twenty-six percent of
the injuries occurred in an above ground pool of three and one half feet of
water" (#7, p. 1). Gabrielsen & Spivey's findings affirm Bailes et al. (1990)
conclusion that above ground shallow swimming pools are extremely
dangerous for diving.

DeVivo and Sekar (1997) conducted interviews with 196 persons involved
in diving incidents in the National Spinal Cord Injury Statistics Center. Half
of them said that they dove into less than four feet of water, while 38% were
injured in four to eight feet of water. Forty four percent reported that the event
occurred on their first visit to the site.

Recently, Bogus (2004), in discussing litigation involving diving boards,
mentioned the unpublished work of Gregory S. Munro of the University of
Montana, School of Law. Munro examined 52 reported cases in state and
federal court during the last half of the twentieth century. He found that
"Plaintiff's obtained judgments in somewhere between 25 percent and 42
percent of the cases reaching appeal" (p. 18). Bogus noted that these numbers
may be a small fraction of the total, as about 95 percent of civil cases are
resolved before trial.
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METHOD

Two hundred and forty-seven court decisions rendered between 1990 and
June, 2005 were obtained from Lexis/Nexis Universe (http://0-web.lexis-
nexis.com.wncln.wncln.org/universe/) and examined for this study. In order
for a case to be included in the sample a victim must have sustained a head
injury while attempting to move headfirst into a body of water for sport or
recreational purposes. Only incidents that were decided in a court of law and
were part of the usual Court of Appeals decisions found in Lexis/Nexis federal
and state case law databases were analyzed. Scuba diving and work related
incidents were not used. All variables utilized in the study were obtained
directly from the original court decisions.

To begin with, a document/content analysis was conducted. The content
analytic method, commonly used in the field of social science, is unobtrusive
and does not alter the subject (which in this case is the record of the court's
decision) (Babbie, 1995). Derived from factors found to be of significance in
the review of literature, cases were alphabetized by state, identified by case
name, year the court decision was rendered, age of injured party, sex of
injured party, type of injury or death, location of or type of water entry,
behavior of participant, environment in which incident occurred, type of claim,
and the case outcome.

Examination of the data found that an exact age was not available for
nearly half of the cases. Often the participant was referred to as either an adult
or a minor; thus, the decision was made to dichotomously categorize age by
coding the variable as adult or minor (18 years of age or less). Type of injury
revealed three distinct categories: died, paraplegic/quadriplegic, or severely
injured. The words died, paraplegic or quadriplegic must have appeared in the
description of the case for it to be considered under the terms died or quad.
The word severely injured was used in many cases. If no mention was made
concerning death or paraplegic/quadriplegic the case was coded as severe.

Location of or type of water entry resulted in eleven categories: above-
ground pool, board dive, boat, bridge/ledge, in ground pool, other, pier/dock,
racing start, run and plunge into open water, swing, and water slide. The
categorized variable, "other," included examples of a dive from the following:
a roof (Robertson v. State of Louisiana through Department of Planning and
Control, et al., 1999), lifeguard chair (Kendrick, et al. v. Ed's Beach Service,
Inc., 1991), or a wooden plank nailed to a tree (Lionarons, et al. v. General
Electric Company, et al., 1995). Under behavior of participant the search
included documented evidence of horseplay, intentional entry into shallow
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water, alcohol consumption, or a standard or traditional headfirst entry into
water (American Red Cross, 2002).

Type of claim included the tort claims of negligence, premise liability, and
products liability. Also included was the defense of immunity. In order to
better examine why the plaintiff may or may not have been successful the
authors tracked the strength of the immunity defense. For this study, a claim
brought under negligence included the word negligence in the text, a
description of an act that a reasonable person would not be expected to do or
failing to do something that a reasonable person would be expected to do
(ALI, Restatement (Second) of the Law: Torts, §282). Premise liability
included a plaintiff filing suit alleging negligence on account of the property
owner (public or private). Products liability claims included a plaintiff suing a
product manufacturer, company or other business responsible for the
manufacturing and/or design of the product. The immunity category included
all cases in which the defendant claimed governmental (federal, state or
municipal) immunity and, more specifically, in some cases cited recreational
user statutes as it pertained to the use of land.

The environment in which the incident occurred consisted of eight
different categories: home, hotel/motel, lake, ocean, other, park/municipal,
river, and school. "Other" referred to a pool whose ownership could not be
identified from the case or the pool was the only one of its type. For example,
only one incident was found in a country club. The dependent variable, case
outcome, was recorded as either "finding for the plaintiff," "finding not for the
plaintiff," or remand/case in process.

Following the content analysis, binary logistic regression was used to
examine the cases in this study. Logistic regression estimates the probability
of a certain event occurring; in this case the event is a "finding for the
plaintiff." The output, reported as the odds ratio gives the importance that
each factor has on increasing the odds for a "finding for the plaintiff." The
Wald statistic was used to test the significance that each factor had on a
"finding for the plaintiff'. Based on the significance level, the Wald statistic
tests whether or not a factor is contributing to the significance of the model
(Ramsey & Schafer, 1997).

A specific factor within each variable heading was chosen to be the
'reference category.' In order to run the logistic regression a comparison or
'reference category' must be established. The reference category is the factor
with a large or mean number of cases so that a stable statistical comparison
can be made. For this study, the reference categories were as follows: age of
injured party, "adult;" sex of injured party, "male;" type of injury, "severe;"
location of or type of water entry, "in ground;" behavior of participant,
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"standard;" environment in which incident occurred, "home;" and, type of
claim, "negligence." This means, for example, if a significant finding was
found for quadriplegia/paraplegia the odds ratio would then be in comparison
to the reference category for type of injury, "severe."

RESULTS

Six states yielded the largest numbers of headfirst incident court decisions:
New York (42), Illinois (19), Michigan (17), Ohio (14), California (14), and
Louisiana (14); totaling 49% of the subject sample. Of the cases, =247, 17%
resulted in a "finding for the plaintiff," 63% resulted in a "finding not for the
plaintiff," and 20% were remanded or in process.

One hundred and sixty-six (67%) of the individuals involved were adults;
81 (33%) were minors. Eighty three percent of the victims were male.
Thirteen (5%) persons died while 112 (45%) became paraplegic/quadriplegic,
and 122 (50%) were severely injured. Alcohol was documented as playing a
role in 38 (15%) of the cases while horseplay was noted in 28 (11%) of the
incidents.

Thirty-six (15%) of the headfirst incidents were entries into above ground
swimming pools, pools in which the performer could walk along the outside of
the pool and compare the height of the pool to their height estimating the
depth of the pool and the distance to the bottom of the structure in relation to
their body size. Fifty-nine or near one-fourth of the cases involved entries into
in ground pools. Bridges and ledges were responsible for 8.5% of the
incidents while dives from boats accounted for 4% of the incidents. Piers and
docks were the scene of 34 (14%) of the headfirst injuries and deaths. Racing
starts and run and plunge water entries accounted for nearly 15% of the total
incidents.

Table I examined the relationship between the age and sex of the injured
party and the location of or type of water entry. No women moved headfirst
from a boat or bridge/ledge. Nearly three times the percentage of injuries to
women (30%) as compared to men (11%) took place in above ground pools.
Also, women sustained higher injury rates than men in incidents involving in
ground pools (35% and 22%, respectively) and diving boards (14% and 10%,
respectively). When compared with adults, minors yielded a greater
percentage of injuries stemming from moving headfirst from a racing start
(9%, 4% greater than adults), a run and plunge (14%, 8% greater than adults),
and a waterslide (4%, 2% greater than adults). Adults, in contrast, had a
proportionally higher percent ratio of incidents diving from bridges and ledges
(2:1), and piers and docks (3:1).
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TABLE I: LOCATION OF, OR TYPE OF WATER ENTRY, SEX & AGE
OF INJURED PARTY

AGE SEX

Categorized Variable ~ Frequency  Percentage Adult(%) Minor (%) Male (%) Female (%)

Above ground 36 14.6% 22 (13.3%) 14 (17.3%) 23 (11.3%) 13 (30.2%)"
Board Dive 26 10.5% 18 (10.8%)  8(9.9%) 20 (9.8%) 6 (14.0%)
Boat 10 4.0% 6 (3.6%) 4(4.9%) 10 (4.9%) 0 (0%)
Bridge/Ledge 21 8.5% 17(102%)  4(4.9%) 21(103%) 0(0%)

In ground 59 23.9% 40 (24.1%) 19(23.5%) 44(21.6%) 15 (34.9%)
Other 12 4.9% 8 (4.8%) 4(4.9%) 12(5.9%) 0 (0%)
Pier/Dock 34 13.8% 29 (17.5%)  5(6.2%) 30 (14.7%) 4(9.3%)
Racing Start 15 6.1% 8 (4.8%) 7(8.6%) 13 (6.4%) 2 (4.7%)
Run and Plunge 21 8.5% 10 (6.0%) 11 (13.6%) 20 (9.8%) 1(2.3%)
Swing 8 3.2% 6 (3.6%) 2 (2.5%) 7 (3.4%) 1(2.3%)
Waterslide 5 2.0% 2 (1.2%) 3(3.7%) 4 (2.0%) 1(2.3%)
TOTALS 247 100% 166 (100%) 81 (100%) 204 (100%) 43 (100%)

Table II analyzed age, sex and the environment in which the incident
occurred. Ninety-two (37%) of the incidents occurred in a home pool; 57 or
near one-fourth were in a lake. Park districts and municipal agencies
accounted for 20 cases (8%). Hotels/motels were the environment for 17 cases
(7%). No incidents in an ocean or river were found for women. Of the females,
21% were injured in municipal park districts while 5% of the males were
injured in the same environment. Women also incurred a higher percentage of
injuries in hotels and motels than did men (44% and 36%, respectively).
Adults yielded a higher percentage rate of injury incidences in hotels and
motels (9% to 2.5%) and in lakes (27% to 15%) than did minors. Minors had
a proportionally higher percentage rate of injury in the ocean (12% to 5%),
park districts (14% to 5%), and schools (15% to 4%) than adults.
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TABLE II: ENVIRONMENT IN WHICH INCIDENT OCCURRED,
SEX & AGE OF INJURED PARTY

AGE SEX
Categorized Variable ~ Frequency Percentage Adult (%) Minor (%) Male (%) Female (%)

Home 92 37.2% 63 (38.0%) 29 (35.8%) 73 (35.8%) 19 (44.2%)
Hotel/Motel 17 6.9% 15(9.0%) 2(2.5%) 11(5.4%)  6(14.0%)
Lake 57 23.1% 45 (27.1%) 12 (14.8%) 53 (26.0%) 4(9.3%)
Ocean 18 7.3% 8(4.8%) 10(12.3%) 18 (8.8%)  0(0%)
Other 6 2.4% 5(3.0%) 1(1.2%) 6(2.9%) 0(0%)
Park/Municipal 20 8.1% 9(54%) 11(13.6%) 11(54%) 9(20.9%)
River 19 7.7% 15(9.0%) 4 (4.9%) 19(9.3%)  0(0%)
School 18 7.3% 6(3.6%) 12 (14.8%) 13 (6.4%) 5(11.6%)
TOTALS 247 100% 166 (100%) 81 (100%) 204 (100%) 43 (100%)

The percentage of occurrence for females sustaining paraplegia/
quadriplegia was nearly half that of males (25.5% to 50%), while having a
higher percentage of severe injuries than did males (67% to 46%) (see Table
I11). Percentages based on alcohol consumption was lower for females (12%
to 16%) as was horseplay (5% of 13%) when compared with men,
respectively. Women, however, were found to dive into shallow water at a
much higher rate than that found for men. Fifty-one percent of females dove
into shallow water while only 24% of the males dove into shallow water.
Alcohol played a significant role in injuries sustained to adults (20%) verses
minors (6%). Injuries, as a result of shallow dives, were found more often
among minors than adults (41% and 23%), respectively (see Table III). The
tort claim of negligence was the type of claim most often litigated (64%).
Immunity, when used as a defense in a negligence claim, controlled —in 15%
of the cases; products liability was found to play a part in 13%.
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TABLE III: TYPE OF INJURY, BEHAVIOR OF PARTICIPANT, AGE &
SEX OF INJURED PARTY

AGE SEX
Categorized Variable ~ Frequency Percentage Adult (%) Minor (%) Male (%) Female (%)

TYPE OF INJURY

Died 13 5.3% 10 (6.0%) 3 (3.7%) 10 (4.9%) 3(7.0%)
Quad/Para 112 45.3% 77(46.4%) 35(43.2%) 101 (49.5%) 11 (25.6%)
Severe 122 49.4% 79 (47.6%) 43 (53.1%) 93 (45.6%) 29 (67.4%)
TOTALS 247 100% 166 (100%) 81 (100%) 204 (100%) 43 (100%)

BEHAVIOR OF PARTICIPANT

Horseplay 28 11.3% 18 (10.8%) 10(12.3%) 26 (12.7%) 2 (4.7%)
Shallow 71 28.7% 38(22.9%) 33 (40.7%) 49 (24.0%) 22 (51.1%)
Alcohol 38 15.4% 33 (19.9%) 5(6.2%) 33(16.2%)  5(11.6%)
Standard 110 44.5% 77 (46.4%) 33 (40.7%) 96 (47.1%) 14 (32.6%)
TOTALS 247 100% 140 (100%) 69 (100%) 174 (100%) 35 (100%)

Descriptively, many of the results found in this study correspond to results
found in previous studies (Bailes et al., 1990; Gabrielsen & Spivey, 1990;
Present, 1989; Young et al., 1982). While descriptive statistics are interesting
they do not always provide professionals with enough information; rather, it
would be more helpful if there was a way to analyze the probability of
winning in a court of law. The results of the logistic regression begin to do
just that.

Of the sample (n=247), 17% resulted in a "finding for the plaintiff," 63%
resulted in a "finding not for the plaintiff," and 20% were remanded. Plaintiffs
were successful in a court of law in 42 instances. Of the successful plaintiffs,
the authors determined the factors that played the greatest role in increasing
the odds of a plaintiff winning in court. Since 50 of the 247 cases were
remanded, they were used in the descriptive analysis only; the logistic
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regression was run on the remaining 197 case that found definitively for the
plaintiff or not for the plaintiff. The following factors yielded a statistically
significant result (p < .05) within the categorized variable headings: type of
injury, "quadriplegic/paraplegic;" behavior of participant, "shallow;" and, type
of claim, "immunity" (see Table IV).

TABLE IV: SIGNIFICANCE VALUES AND ODDS RATIOS FOR

MODEL VARIABLES
Variable Sig. Odds Ratio
Adult .587 1.321
Male 923 945
Died 691 1.630
Quad .015* 3.389
Above Ground .084 243
Board Dive .663 1.378
Bridge/Ledge 368 3.058
Pier/Dock 557 1.972
Racing Start 201 259
Run and Plunge .847 1.285
Horseplay 543 .568
Shallow .009* 4.389
Alcohol 301 466
School .180 3.268
Hotel/Motel .668 1.445
Lake .869 836
Ocean 434 353
Park/Municipal 454 2.028
River 129 J15
Immunity 017* 057
Premise Liability 447 503
Product Liability 748 1.257

* Sig. at .05 level

Note: Results for the variables boat, waterslide, other and swing are not reported due to their

insignificant rate of occurrence.

Results of the Cox & Snell and Negelkerke were .215 and .333; these
report how well the factors chosen explain the desired result, namely a
"finding for the plaintiff" (to a maximum of 1). The factors chosen for this
study are responsible for explaining between 21% and 33% of the total
explanation a "finding for the plaintiff’. Determining that these factors are
significant provides the plaintiff's attorney with nearly one-third of factors that
are important in obtaining a winning outcome. On the flip side, these results
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will aide the defense attorney by highlighting the best defense option
(immunity). Furthermore, knowledge of the importance of these factors will
help private businesses (such as hotels/motels) to enact preventative, risk
management measures so as to decrease the number of potential lawsuits.

From the factors found to be significant, the odds ratio can then be
interpreted. Table IV provides the results of the odds ratios for all factors in
relation to their effect on a "finding for the plaintiff." The odds ratio explains
the level of importance that each factor has on explaining a "finding for the
plaintiff;" an odds ratio greater than one increases the likelihood that the court
will yield a "finding for the plaintiff." The odds of "finding for the plaintiff"
that became a quadriplegic/paraplegic were 3.4 times higher than a plaintiff
who had been severely injured. The odds of "finding for the plaintiff" who
dove into shallow water were 4.4 times higher than a plaintiff injured while
engaged in standard behavior. The odds of "finding for the plaintiff" when
immunity, as a defense to negligence, was employed is .05 times lower than
when other defenses to negligence (i.e. comparative fault and/or assumption of
risk) were utilized.

DISCUSSION

Six states, New York, Illinois, Michigan, Ohio, California, and Louisiana
had a combined total of nearly half of the 247 headfirst incident cases
examined. These results corresponded with Gabrielsen and Spivey (1990)
findings (Illinois, Florida, Pennsylvania, California, Massachusetts, and
Michigan in descending order). A portion of each of these states is located on
an ocean or one of the great lakes. Even though a majority of the incidents
occurred in pools, proximity to the ocean or large bodies of water (i.e. great
lakes) could encourage a higher rate of participation in swimming and diving;
thus, a greater chance of being involved in a headfirst incident. What is more,
persons who learn to swim in open water often do so with limited diving
instruction and safety; therefore, they may be unaware of the inherent dangers
of moving headfirst in shallow water pools.

The current male/female ratio (83%/17%) was identical to Gabrielsen and
Spivey's (1990) ratio. Alcohol and horseplay played a role in 25% of the cases
identified in the study. It was, however, far less than the 46% reported by
Gabrielsen and Spivey (1990) and the 44% reported in Bailes et al. (1990).
Although no literature was available for comparison in the area of horseplay, it
is the researchers' opinion that horseplay may have had a far greater role in
headfirst incidents than the research was able to detect and that its presence
needs to be documented in future research.
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The above ground entry percentages and the board dives closely paralleled
Present's (1989) findings. Gabrielsen and Spivey (1990) found a much higher
number (26%) of participants to have entered an above ground pool and a
somewhat similar group (15%) to be involved with a board dive.

Thirty-nine percent of the injured participants sustained their injury in a
home or residential environment. This was similar to Gabrielsen and Spivey
(1990) and less than Presents' (1989) 50% percent. Eight percent of the results
were in school environments, more than double the results (3%) found in
Gabrielsen and Spivey.

Factors found to be statistically significant (p < .05) were:
"quadriplegic/paraplegic," "shallow;" and "immunity." Results of the binary
logistic regression analysis revealed that the courts found nearly 3.4 times
more often for plaintiffs who became paraplegic/quadriplegic (verses the
plaintiff who sustained a severe injury) and 4.4 times more often for those who
dove into shallow water (verses those engaged in standard behavior). Fifty-six
percent of females were injured as a result of a shallow water entry. Twenty-
seven percent of the time females were successful in a court of law; whereas,
males were successful only 20% of the time. The courts were less likely to
find for the plaintiff who was up against an immunity defense, which is
oftentimes used in sport and recreation decisions and, in this study, was argued
successfully in the states of California, New Jersey and Michigan.

Perhaps the most relevant finding for a professional was the percentage of
successful verses unsuccessful plaintiffs. Less than one-quarter of the
plaintiffs (17%) were successful in a court of law. This finding is critical.
Professionals and their attorneys must inventory the factors that comprise the
potential plaintiff's case in order to determine whether or not their client has a
chance of winning in a court of law. Based on the findings of this study, if the
plaintiff dove into shallow water, became a quadriplegic/paraplegic and was
not going up against the defense of immunity, then they would have the best
chance of being part of the 17% of the plaintiffs who were successful.
Furthermore, the plaintiff was least successful when up against the defense of
immunity (winning only 3% of the time). The plaintiff had the best chance of
winning when suing under product liability or negligence (winning 33% of the
time, in both cases).

Out of 16 ocean cases plaintiffs were successful in only three decisions.
Of the remaining 13 who lost, over half lost in California and New Jersey,
states in which immunity controlled. The fact that the courts found most often
for a persons who became a "quadriplegic/paraplegic" suggests that jurors
recognize the seriousness of the plaintiff's injury, death being the most serious
(death was not found to be significant in this study, researchers speculate, due
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to the low number of occurrences — 13 out of 247 (5.3%)—of which five
yielded a finding for the plaintiff), followed by quadriplegia/paraplegia, and
severe.

Within the group of cases, some emerged as models of how the results of
the logistic regression are useful. For example, in McCubbins v. State of
Alaska, et al. (1999), McCubbins dove into shallow water sustaining a serious
head injury. The state of Alaska claimed the injuries were caused by the
plaintiff's negligence (note that state of Alaska chose McCubbins' negligence
rather than employing immunity as their defense). The result was a finding of
liability for McCubbins at the trial and appeals levels (McCubbins, pg. 509).

The power of the immunity defense was made obvious in Fisher v. United
States Army Corps of Engineers (1994). In this case, although Fisher
sustained a broken neck while diving into a shallow body of water the court
dismissed the case holding that the Army Corp was immune from liability
(Fisher, pg. 685). Here, it is important to recognize that the factor immunity
was weighted more heavily than type of injury sustained (severe) and type of
entry into water (shallow).

Finally, in Rowland v. Colguitt (1994), Rowland dove into a shallow
above ground residential pool sustaining a severe neck injury. Prior to the
injury she had consumed both alcohol and drugs. Rowland claimed Colquitt
was negligent in posting warning signs. Colquitt claimed assumption of risk.
The court held that Colquitt was liable for Rowland's injuries because he knew
of the dangerous conditions but did nothing. The result was a finding for the
plaintiff (Rowland, pg. 551). Note that even though the plaintiff was under the
influence of drugs and alcohol, the factor shallow was more powerful in
determining liability.

CONCLUSION

These findings provide a way by which industry professionals and
litigators can better assess the plaintiff's odds of winning in a court of law.
Based on these results, "best case" scenarios can now begin to be developed.
For example, an attorney can determine that he/she will have a better chance
of winning in court if they represent a person who has become a
quadriplegic/paraplegic while attempting a shallow water entry into water
verses representing someone who has incurred a severe injury while engaging
in standard behavior and is up against the defense of immunity.

Future research should be conducted utilizing similar methodology with a
larger sample size as well as additional factors. Future researchers should
assess the weighted affect that the defense of immunity has state-to-state and
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whether it is powerful enough to override the factors of "quad/para" and
"shallow". Finally, researchers may want to consider what affect state statutes
may have on the decision of the courts. Researchers can use this system of
analysis to assess other sports in which the athletes commonly incur serious or
even deadly injuries (sports such as skiing, snowboarding, football, skydiving,
and ice hockey).
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