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Each year, millions of people take to the great outdoors to engage in
recreational activities for fitness and personal enjoyment. According to the
National Sporting Goods Association (NSGA, 2006a), sport participation in
the United States in 2006 approached 263.1 million participants, up nearly 5%
from 2001. Additionally, Americans spent approximately $24 billion dollars
on sporting goods in 2005 (NSGA, 2006b). Participation in recreational
activities continues to grow due to rising incomes, population growth, and an
increased awareness of the positive health benefits of regular physical activity
(Miceli, Segerson, & Li, 2001). Concurrently, given the obesity epidemic in
the United States, a strong public interest exists in encouraging individuals to
engage in healthy, recreational activities (Centers for Disease Control and
Prevention, 2006; O'Brien, 1994).

Alongside this strong public interest exists the need to accommodate
participation in outdoor recreational activities. This need can be met, in part,
through the utilization of privately and publicly owned land. Historically,
landowners have proceeded cautiously when allowing others to use their land
for recreational purposes, since they were responsible for not exposing such
persons to an unreasonable risk of harm (O'Brien, 1994; Wright, Kaiser, &
Nicholls, 2002). Some recreational activities contain a moderate to high risk of
injury and fear of litigation led many private landowners to close their lands to
the public (Clark, 1998). At the same time, the demand for recreational lands
grew faster than the government's ability to acquire land for such public use
(McEowen, 2003; O'Brien).
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This article will provide a brief background on the evolution of
recreational user statutes and the main momentum behind their development.
Additionally, this study will provide a comparative analysis of recreational
user statutes in all 50 states. An examination of how courts have interpreted
some of these statutes will also be provided. Finally, this article examines a
number of limitations found in the application of these statutes and provides
suggestions that may improve them.

HISTORICAL BACKGROUND

In 1950, Virginia became the first state to enact a recreational user statute
that limited the liability of landowners who allowed others to enter their land
for recreational purposes (Va. Code Ann. § 29.1-509, 2005). Following this
reasoning, in 1965, the Committee of Officials on Suggested State Legislation
set forth a Model Act to encourage private landowners to open their land to the
public for recreational purposes (Council of State Governments, 1965). The
momentum provided by the 1965 Model Act led to 33 states enacting
recreational user statutes in the 1960s (van der Smissen, 1990). Currently, all
fifty states have some form of landowner limited liability statutes, commonly
referred to as recreational user statutes. Although these statutes differ in
several ways, their basic intent remains the same - to limit landowner liability
for allowing persons to utilize their land for recreational purposes.

LANDOWNERS

Identifying who exactly is covered by these statutes can be complicated.
While these statutes specify their application to owners of land, what is meant
by "owner" is not always clear. One important development in the way in
which "owner" would be interpreted by the courts occurred in 1979 when the
National Association of Conservation Districts concluded a study of
landowner liability and trespass laws led by W.L Church, associate dean of the
University of Wisconsin Law School (McWherter, 2001, Church, 1979). The
study found that liability and trespass laws were such that injured recreational
users were able to recover to such a degree that landowners were often
discouraged from opening their lands for recreational use. Additionally, the
study found that the laws were too complex and confusing to be clearly
understood (Becker, 1991). As a result of this study, the U.S. government
proposed the 1979 Model Act (Church). One important difference between the
1979 and 1965 Model Acts was that the definition of "owner" included an
individual, legal entity, or governmental agency that has ownership or security
interest, or lease or right of possession in land (O'Brien, 1994; Church). States
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were not forced to adopt this interpretation, but it demonstrated the gradual
shift away from the original intent of recreational user statutes - application to
private landowners - toward application to governmental entities and
municipalities as well.

Another important shift in the applicability of these statutes by the courts
can be seen through an examination of the applicable areas covered. While
recreational user statutes originally focused on limiting the liability of private
landowners of undeveloped land in rural settings, some jurisdictions have been
increasingly willing to apply these statutes to developed recreational facilities,
such as ball fields, parks, and swimming pools. For example, an Oregon court
ruled that a city park was protected under the state recreational user statute
when a woman was injured when a swing she had been swinging on broke,
causing her to fall (Waggoner v. City of Woodburn, 2004). Conversely, in a
similar case, a Utah court held that the state recreational user statute did not
apply to a city-owned public park in which a child was injured from a fall
from a swing (De Baritault v. Salt Lake City Corp., 1996).

LANDOWNER DUTY AND LIABILITY

Generally, laws governing landowner liability focus on the duty owed by
the landowner to the person entering the land. The entrant status of such an
individual determines the duty of care owed to them by the landowner
(Clement, 2004). Entrants can be classified as invitees, licensees, or
trespassers. Landowners owe the highest duty of care to invitees, a lesser duty
to licensees, and the lowest duty to trespassers (Young, 2007). However,
forcing landowners to determine the status of every entrant on their premises
would be very burdensome if not impossible (Goldstein, Telfer, & Kennedy,
1989). Recreational user statutes alleviate this burden by creating a new
classification, the recreational user. Instead of determining individual status,
these statutes limit the duty a landowner owes to all entrants when availing
property for recreational use without charging a fee. In this manner, the
recreational user statute serves as an affirmative defense to claims of
negligence by persons injured while engaging in recreational activities on the
landowner's property (Clark, 1998). Most states hold that a person classified as
a recreational user by statute is not given invitee or licensee status and is owed
a duty comparable to a trespasser. The duty created is outlined in the 1979
Model Act:

SEC. 3. Except as specifically recognized by or provided in Sec. 6 of
this Act, an owner of land owes no duty of care to keep the premises
safe for entry or use by others for recreational purposes or to give any
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warning of a dangerous condition, use, structure, or activity on such
premises to persons entering for recreational purposes.

SEC. 4. Except as specifically recognized by or provided in Sec. 6 of
this Act, an owner of land who either directly or indirectly invites or
permits without charge any person to use his or her property for
recreational purposes does not thereby:

1.Extend any assurance that the lands or premises are safe for any
purpose.

2.Confer upon the person the legal status of an invitee or licensee
to whom a duty of care is owed.

3.Assume responsibility for or incur liability for any injury to
person or property caused by an act or omission of such persons
(Church, 1979).

The statutory language contained in the 1965 Model Act makes clear that
the duty owed to the recreational user is much less than that owed to invitees
or licensees. Landowners have no duty to keep their land safe or to warn
against dangerous conditions on their land and as a result do not incur liability
for injuries to those classified as recreational users, barring certain exclusions.

Oftentimes, whether a person is given recreational user status when on the
land of another depends on their intent when entering the property. For
example, in Gough v. County of Dutchess (1996), a young girl was injured
when she fell on some rocks while playing on a train trestle behind the
defendant's store. The injury occurred after the girl left the store and walked
500 to 600 feet through a field with her brother to play on the trestle. The
defendant filed a motion for summary judgment under New York's
recreational user statute, claiming the girl was hiking, a recreational activity
listed in the statute. The court held that walking 500 to 600 feet through a field
to reach a particular destination was not "hiking" within the meaning of the
statute and that the girl had entered the property to play with her brother, not
to engage in the recreational activity of hiking (Gough, 1996, p.571).
Therefore, the statute did not apply.

RECREATIONAL USER STATUTES IN THE COURTS

The principal question in tort liability cases in which a landowner attempts
to use a recreational user statute as a defense typically focuses on whether the
statute applies, given the facts of the case. A two-pronged analysis is often
used to determine a statute's applicability (Young, 2007). The first prong
analyzes whether the activity is a recreational activity covered under the
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statute. For example, in a California case involving a child who was injured
when climbing a tree in a vacant lot owned by the defendant, the court ruled
that the child was engaged in a recreational activity and the statute applied,
even though tree-climbing was not specifically mentioned in the activities
listed within the statutory language (Valladares v. Stone, 1990). However, a
Wisconsin court refused to apply the recreational user statute when the
plaintiff was injured at a golf course, ruling that golf was not considered a
recreational activity (Quesenberry v. Milwaukee, 1982).

The second prong analyzes whether the plaintiff was recreating on land
suitable for the activity and covered under the statute. For example, in Hager
v. Griesse (1985), an Ohio court included residential pools within the statute,
in contrast to a Delaware case in which the court ruled the statute did not
include residential areas improved with pools (Gibson v. Keith, 1985).

Another example of this two-pronged test is seen in a Minnesota case
involving the death of an eleven-year-old boy when playing with two other
boys among bales of paper at a recycling plant (Minnesota Fire & Casualty
Insurance Co. v. Paper Recycling of La Crosse, 2001). The court first
examined whether the boys were engaged in a recreational activity listed in the
statute or whether their actions were substantially similar to the activities listed
in the statute. Next, the court examined whether the property on which the
recycling plant was located was covered under the statute (Minnesota Fire &
Casualty Insurance Co., 2001).

Recreational user statutes across all states read similar to one another, but
states can vary widely in terms of how they are applied. Even though most
statutes list the recreational activities that are covered, the language is often
vague and court interpretation regarding this language can therefore, at times,
be unpredictable. For example, in Rodrique v. Firemen's Fund Ins. Co. (1984),
a Louisiana court held that playground bleachers were included within the
statute, while a Connecticut court held that football stadium bleachers were
not (Cimino v. Yale University, 1986).

A number of exclusions specified in these statutes may prevent a
landowner from seeking the immunity afforded by the statutes, and oftentimes
a question is raised as to whether one of these exclusions applies. One such
exclusion is where the landowner charged a fee to enter and use the property.
For example, the Georgia recreational user statute states that charging a fee to
a person entering their land for recreational use will not grant the landowner
the protections afforded by the statute (Ga. Code Ann. § 51-3-25, 2005).
However, a Georgia court ruled that a fee charged for parking was not a fee
for admission and thus did not bar protection under the statute (Quick v. Stone
Mountain Memorial Association, 1992).
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Certain exclusions can also serve to bar protections afforded by these
statutes, namely the charging of a fee. Recreational user statutes historically
afforded protection to landowners only when they provided users access to
their property for recreational activities without charging a fee or receiving
other compensation (van der Smissen, 1990). A great deal of variation exists
as to how states have interpreted the meaning of the word "charge" as it relates
to recreational user statutes (Young, 2007). The 1979 Model Act relaxed the
definition of "charge" by allowing exceptions to this stringent prohibition
traditionally found in recreational user statutes (Church, 1979). Three
exceptions that exist where providers of land can qualify for the protection
offered by a recreational user statute even when receiving compensation
include; (a) benefits related to the recreational use, (b) compensation for land
conservation, and (c¢) governmental and nominal payments (Centner, 2001).
The revised 1979 Model Act recognized a public interest in promoting
conservation measures for recreational land (Centner). As a result, in kind
contributions, donations, services, or money given to help a landowner with
conservation measures do not bar the liability protection offered by
recreational user statutes. Oftentimes landowners receive compensation when
they lease their lands to governments for public recreational use. The revised
1979 Model Act recognized this issue and made an exception for such
compensation. These exclusions will be further discussed in the Results
section.

METHODOLOGY

The purpose of this study was to provide a comparative analysis of
recreational user statutes in all 50 states. A comprehensive literature review
was conducted to gather information concerning the formation and application
of recreational user statutes, as well as their impact on important legal cases
which were derived from the statutory analysis and literature review. A search
of state recreational user statutes was conducted by keyword searches utilizing
both Lexis/Nexis and Westlaw search engines. Within Lexis/Nexis, a database
search of all relevant state codes was conducted. To validate the findings of
the Lexis/Nexis search, and to ensure a comprehensive investigation of state
codes, the Westlaw database was also searched for relevant state codes. The
keywords utilized included recreational, user, statute, landowner, premises,
and liability. The results of this search were cross-referenced with previously
published work (Centner, 2000; 2001; van der Smissen, 1990; 1997) on
recreational user statutes. The statutes were then analyzed and based upon the
information contained within, were placed into a descriptive table by
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categories. The categories included: state and citation, year, applicable areas,
duty and liability of landowner, activities covered, exclusions, and relevant
case law. These major categories consistently appeared within the statutes and
were also consistent with previously published research in this area (van der
Smissen, 1990; 1997). A brief description of these categories follows.

The State and Citation category identifies the reference for each state
statute. Some states, such as Vermont, have multiple statutes that apply to
different areas of land (Vt. Stat. Ann. Tit. 12 § 5792, 2005; Vt. Stat. Ann. Tit.
19 § 2309, 2005; Vt. Stat. Ann. Tit. 10 § 448, 2005). Year refers to the year
the statute was enacted. The Applicable Areas category details the type(s) of
land the statute covers. For example, the applicable areas covered by the
Florida statute consist of "land, water areas, and park areas used for
recreational purposes" (Fla. Stat. Ann. § 375.251, 2005). This category also
specifies whether the statute covers public land as well as private land, either
through statutory language or an analysis of case law. The Duty/Liability of
Landowner category lists the duty owed by a landowner to a recreational user
and the limit of their liability to the same. Most statutes state that there is no
duty of care to keep premises safe or to give warning of a dangerous condition,
use, structure, or activity and that landowners are not liable for injury to
persons recreating on their land. The Activities Covered category lists the
recreational activities to which the statute applies. Some statutes, such as
Alaska's, do not specify the activities covered and only mention "recreational
purposes,” while others such as Arkansas', contain an exhaustive list of
recreational activities (Alaska Stat. § 09.65.200, 2005; Ark. Code Ann. § 18-
11-302, 2005). The Exclusions category lists the limitations on the
applicability of these statutes in certain instances. The three most common
exclusions are (a) when a landowner has acted willfully, maliciously, or
grossly negligent, (b) when a fee or some other form of consideration has been
required for entry onto the landowner's land, and (c) for liability that otherwise
exists for an attractive nuisance (Ariz. Rev. Stat. Ann. § 33-1551, 2005).
Finally, the Relevant Case Law category provides a sampling of cases in
which that state's recreational user statute was at issue.

RESULTS

Currently, all 50 states have recreational user statutes that limit the
liability of landowners who open their lands to allow public recreational use
for injuries sustained by persons using their land (See Appendix). These
statutes can apply to both private and publicly owned lands. Most statutes have
followed the language and outline set forth by the 1965 Model Act. There are,
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however, some important differences between state statutes including the
applicable areas, activities covered, and certain statutory exclusions that can
serve to limit or bar defense under the statute. General results of the statutory
analysis are found in the following sections by topic, while specific statutory
information is found in the Appendix.

Legislative Intent of Recreational User Statutes

The basic intent behind these statutes is to limit liability when landowners
allow others to use their land for recreational purposes. Nineteen state statutes
contain a purpose statement to that effect. For example, Arkansas' statute
states, "The purpose of this subchapter is to encourage owners of land to make
land and water areas available to the public for recreational purposes by
limiting their liability toward persons entering thereon for such purposes"
(Ark. Code Ann. § 18-11-301, 2005). A California court further illustrates this
intent, ruling it legislative policy to reduce tort liability of landowners who
open their lands to others for recreational purposes in order to reduce the
growing tendency to close lands that could be used for recreational access due
to a fear of liability (English v. Marin Municipal Water District, 1977).

Landowners

This research examined who may be protected by these statutes. Forty-two
state statutes follow the 1965 Model Act in interpreting "owner of land" to
include not just an owner possessing a fee interest, but also include a
combination of tenant, lessee, occupant, or person in control of the premises.
Other states, such as Massachusetts, are more vague in their language,
defining an owner as "any person having an interest in land" (Mass. Gen.
Laws Ann. ch. 21 § 17C, 2005). To determine if the statute applies in cases
where an occupier has less than a fee interest, the court will examine the
degree to which an occupier has control of the premises. If the occupier has
exclusive possession of the property and can restrict access or use of the
property by others, and all other statutory conditions are met, the statutory
protection usually applies (van der Smissen, 1990).

Fifteen state's recreational user statutes specify within the statutory
language that the term "owner" applies to governmental entities. For example,
the Massachusetts statute specifically states that "person" refers to "any
government body, agency or instrumentality, nonprofit corporation, trust or
association, and any director, office, trustee, member, employee or agent
thereof" (Mass. Gen. Laws Ann. ch. 21 § 17C, 2005). However, Florida courts
have held that Florida's recreational user statute exists to encourage persons to



2007] RECREATIONAL USER STATUTES 171

make land available for public use and that governmental entities are not
persons under the statute (Fla. Stat. Ann. § 375.251, 2005; Pensacola v.
Stamm, 1984).

Applicable Areas

Many state statutes contain a section that includes the applicable areas
covered by the statute. The most common language is that which is stated in
the Arkansas recreational user statute: "Land means land, roads, water,
watercourses, private ways and buildings, structures, and machinery or
equipment when attached to the realty" (Ark. Code Ann. § 18-11-302, 2005).
Other language dealing with lands used in the state statutes included primarily
rural or semi-rural land, land used for agricultural purposes, marshlands,
farming or ranching land, railway corridors, bridges and walkways, sediment
control structures, permanent water impoundments, or any other similar
structure.

When a statute does not specify the applicable areas, an analysis of case
law has demonstrated how the courts have interpreted the language and intent
of the statute. For example, in the Nevada case of Boland v. Nevada Rock and
Sand Company (1995), a boy was injured when he went over a drop-off while
riding a dirt bike through a 320-acre mining basin. The plaintiff claimed the
defendants had a duty to warn of the danger posed by the drop-off. The
defendant cited Nev. Rev. Stat. Ann. § 41.510 as a defense to liability. A key
issue was the status of the land on which the injury occurred. The court held
that although the Nevada recreational user statute did not specify the type of
property covered, the intent of the legislature was that the property be rural,
semi-rural, or non-residential and that the land in this case was the type of land
intended to be covered by the statute (Boland, 1995, p. 991).

Use of the recreational user statute as a defense to liability was at issue in
a Georgia case involving a woman injured when she fell down a stairway
(Cedeno v. Lockwood, 1983). The stairway in question was located in an alley
adjacent to a building owned by the defendant. The plaintiff claimed that the
defendant was negligent in properly maintaining the stairway. The defendants
cited Ga. Code Ann. § 51-3-20 as a defense to liability and claimed they had
opened their property to the public for recreational activities. The court
disagreed, reasoning that the defendants made their property available to
attract business and not to give the public a place to recreate (Cedeno, 1983, p.
267). The court reasoned that the applicability of the statute does not depend
on the size of the land but instead on "the purpose for which the public is
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permitted on the property" (p. 267). Therefore, Georgia's recreational user
statute did not apply to the stairway.

Thirty-five states allow their recreational user statutes to apply to public
land. Although many of these statutes do not expressly mention application to
public lands, an analysis of case law demonstrates the willingness to extend
protection to public agencies and municipalities. For example, the Idaho Court
of Appeals held in Ambrose ex rel. Ambrose v. Buhl Joint School District
(1994) that the Idaho recreational user statute precluded liability for a child's
injuries on a public playground, ruling the public school district was a
protected landowner under the statute even though the statute does not
specifically mention public entities when defining "owner" (dmbrose, 1994, p.
1091). According to Salvo (1996), some courts may take a case-by-case
approach, examining whether the legislative purpose of the statute would be
furthered by applying the statute in a particular factual setting.

Generally, recreational user statutes do not apply to residential property or
land used for commercial enterprise, however, in Cunningham v. Bakker
Produce, Inc. (1999), an Indiana court held that the state's recreational user
statute applied to an injury occurring in a vacant lot. Likewise, in Lundstrom v.
City of Apple Valley (1998), a Minnesota court found that a city was entitled to
immunity for an injury occurring on a tennis court in a multi-purpose sports
facility owned by the city and a school district.

Activities Covered

Forty-seven state recreational user statutes identify the types of
recreational activities covered, while Alaska, North Dakota, and
Massachusetts do not. The Alaska statute merely states immunity to
landowners for persons entering their land for the purposes of "recreation"
without specifying this term (Ala. Stat. § 09.65.200, 2005). The North Dakota
statute does not list specific activities, stating application to "any activity
undertaken for exercise, education, relaxation, or pleasure" (N.D. Cent Code
§ 53-08-01, 2005). The Massachusetts statute makes reference to "recreational,
conservation, scientific, educational, environmental, ecological, research,
religious, or charitable purposes" but does not define specific activities (Mass.
Gen. Laws Ann. ch. 21 § 17C, 2005). Other states often include an exhaustive
list of activities covered, and most states include the phrase "including, but not
limited to" at the beginning of this list. Twenty-three states list the following
ten recreational activities; hunting, fishing, swimming, boating, camping,
picnicking, hiking, nature study, water skiing, and viewing or enjoying
historical, archeological, scenic, or scientific sites. Additional activities often
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found in the statutes include animal riding, off-road and recreational vehicle
use, hang gliding, trapping, snowmobiling, biking, spelunking, gleaning,
firewood gathering, and water skiing. California (Calif. Civ. Code § 846,
2006) and Wisconsin (Wis. Stat. Ann. § 895.52, 2006) contain the most
extensive lists of activities covered by their statutes. In addition to the
aforementioned recreational activities, twelve states list "educational
activities" within their statutes. While thirty-eight statutes list swimming as an
activity, swimming in pools may not be covered.

In a Georgia case involving a diving injury the court found the Georgia
recreational user statute was not meant to apply to a neighborhood swimming
pool (Herring v. Hauck, 1968). Likewise, a Louisiana court ruled that while
swimming was listed within the covered activities in the Louisiana
recreational user statute, an injury occurring in a swimming pool was not, and
the State could not assert immunity as a defense under La. Rev. Stat. Ann.
§ 9:2791 and § 9:2795 (Keelen v. State, Dep't of Culture, Recreation &
Tourism, 1985).

While almost all recreational user statutes list the recreational activities
covered, interpretation as to the meaning of these activities is sometimes left
up to a court. This is important because courts have routinely ruled that
persons entering land to engage in activities outside the scope of the activities
outlined in the statute are not classified as recreational users, and are thus not
owed the same standard of care. For example, in Cometti v. Hunter Mountain
Festivals Ltd. (1997), a woman was injured when attempting to hike down a
mountain after watching a bicycle race. The New York recreational user
statute did not specifically define hiking, and the plaintiff argued that she had
gone to the defendant's property for a primary purpose other than hiking. The
court found that the "plaintiff, who had prior hiking experience, was wearing
good, sturdy boots on the day of the incident, and had purchased a one-way
ticket up the mountain" (Cometti, p. 897-898). She voluntarily chose to
descend on an advanced ski trail as opposed to taking an easier trail or riding
on the Skyride and made a conscious decision to continue down on foot even
when her footing became unstable. Due to these facts, the court reasoned that
the plaintiff was on the defendant's premises for pleasure and exercise and she
was engaged in the activity of hiking within the meaning of the statute.

Likewise, an Arizona case involved a woman who was injured when she
stepped into a gopher hole at a park when walking to a band shell to work as a
concessionaire at a music festival (Herman v. City of Tucson, 1999). The
woman claimed she was not a recreational user under Ariz. Rev. Stat. Ann.
§ 33-1551 and that the statute did not apply. The court agreed and held that
when determining whether a person is a recreational user, the nature and
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purpose of the activity should be given primary consideration (Herman, 1999,
p. 979).

In a Tennessee case involving a bicycle accident, the court reasoned that
although bicycling was not listed as a recreational activity within the statute,
the language "such recreational activities as" implied that the list of activities
within the statute was not meant to be exhaustive or exclusive and that those
activities similar to the listed ones fell within the scope of Tenn. Code Ann.
§ 70-7-102 (Parent ex rel. Parent v. State, 1999, p. 243).

One issue with listing recreational activities within the statutory language
is that it can serve to eliminate the protections afforded by the statute when a
person is injured while on the premises for a legitimate, but non-listed
recreational purpose (Endres & Uchtmann, 2005). Recreational activities that
were either not popular or not in existence at the time the state's statute was
enacted may not be included in the statute's list of recreational activities.
According to the National Sporting Goods Association (NSGA, 2006¢),
participation in the recreational activity of skateboarding has doubled within
the last ten years, up from 4.7 million participants in 1996 to 9.7 million
participants in 2006. Due to the fact that skateboarding is a relatively new
recreational activity, most recreational user statutes do not include it in the list
of covered activities. Skateboarding is specifically listed within only four
recreational user statutes in their section outlying recreational activities (Idaho
Code Ann. § 36-1604, 2005; Tenn. Code Ann. § 70-7-102, 2005; Tex. Civ.
Prac. & Rem. Code Ann. 75.002, 2005; Wash. Rev. Code Ann. § 4.24.210,
2006). In those 46 states where skateboarding is not mentioned within the
statute, the potential exists for an argument in litigation that skateboarding was
intentionally excluded from the list of protected activities.

Whether a landowner can seek protection afforded by a recreational user
statute can depend on the circumstances surrounding the injured party's actions
when injured. For example, in a California case involving a man injured when
a bulldozer fell on top of him, the court ruled that while the plaintiff's original
purpose was to go fishing on the defendant's land, the immediate activity in
which he was injured was not a recreational activity and therefore the
California recreational user statute could not be used as a defense by the
defendant (Smith v. Scrap Disposal Corp., 1979). In another California case, a
girl was injured when she fell while walking her bicycle across a bridge on the
defendant's property (Gerkin v. Santa Clara Valley Water District et al.,
1979). The district court granted the defendant's motion for summary
judgment, citing immunity from liability under California's recreational user
statute, which listed hiking as a recreational activity (Gerkin, 1979). The
appeals court reversed the decision and ruled that "the word 'hiking' was
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intended to denote more than just traveling on foot, and that a triable issue of
fact was raised as to whether [the] plaintiff was engaged in 'hiking' within the
commonly understood recreational sense of the word" (Gerkin, p. 612). While
most recreational user statutes include a list of activities covered, court
interpretation can play a major role in determining the classification of a
person as a recreational user, especially in cases in which a person is engaged
in an activity similar to one of the listed activities or in cases where a person is
on recreational land for purposes that are not specifically recreational in
nature.

Exclusions

Recreational user statutes do not confer absolute immunity to landowners
who allow others to use their land for recreational purposes. All statutes, with
the exception of Ohio, contain a provision that the statute does not affect
liability that otherwise exists for willful or malicious injury, or for the failure
to guard or warn against a known dangerous condition, use, structure, or
activity likely to cause harm. For example, in a 1999 Utah case, a young girl
was killed after being struck by a falling rock that was dislodged by two
teenagers climbing on the cliff above her (Sulzen ex rel. Holton v. United
States of America, 1999). The defendant filed a motion for summary
judgment, claiming immunity under the Utah recreational user statute. The
court found that the Hanging Rock Picnic Area where the injury occurred
qualified for limited immunity under Utah's recreational user statute (Sulzen ex
rel. Holton, 1999).

The statute, however, did not limit liability in cases of injury resulting
from a landowner's deliberate, willful, or malicious failure to guard or warn
against a dangerous condition, use, structure or activity. The plaintiff argued
that "the 'willful or malicious failure to guard or warn' exception applies in this
case because the United States knew of the falling rock hazard at Hanging
Rock Picnic Area and failed to take any action despite such knowledge"
(Sulzen, p. 1217). The court denied the defendant's motion for summary
judgment citing that a triable issue of fact existed concerning the United
States' knowledge of a dangerous condition likely to cause serious injury.

In a slight variation of statutory language, Massachusetts (Mass. Gen.
Laws Ann. ch. 21 § 17C, 2005) and Michigan (Mich. Comp. Laws Ann.
§ 324.73301, 2005) include exclusions for a landowner's willful or wanton
reckless misconduct, and ten states, including Michigan, hold landowners
liable for acts of gross negligence. On the other hand, the Ohio statute appears
to provide absolute immunity to recreational landowners for injuries that occur
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on their lands, something held to be against public policy in other jurisdictions
and an exception to the general rule (Ohio Rev. Code Ann. § 1533.18, 2005;
van der Smissen, 1990).

Results of this study indicated that seven states specifically establish that
attractive nuisance claims are not covered by their statutes. For example, the
Arizona recreational user statute does limit liability for an attractive nuisance,
liability is only limited with respect to certain areas including dams, channels,
canals, and lateral ditches used for flood control, agricultural, industrial,
metallurgical or municipal purposes (Ariz. Rev. Stat. Ann. § 33-1551, 2005).
Conversely, a Minnesota court ruled that "the recreational immunity statute
provides that a possessor of property has no liability under attractive nuisance
to a child using the property for a recreational activity" (Minnesota Fire &
Casualty Insurance Co. v. Paper Recycling of La Crosse, 2001, p. 537).

Another item that can serve to exclude a landowner from the protection
afforded by a recreational user statute is the charging of a fee. The Illinois
recreational user statute states that the term "charge" does not include "the
sharing of game, fish or other products of recreational use; or benefits to or
arising from the recreational use; or contributions in kind, services or cash
made for the purpose of properly conserving the land" (Ill. Comp. Stat. Ann.
§ 745 ILCS 65/2, 2005). In Hoye v. Illinois Power Company (1995), the court
examined the meaning of this clause in a case involving a man who was
injured when he struck his head on a submerged object while diving into a
lake leased by the defendant to the Department of Conservation. The plaintiff
claimed the defendant was barred from protection under the Illinois
recreational user statute because of fees charged to the users of the lake by the
Department of Conservation as well as the presence of a concessionaire. The
court ruled that although the defendant received a percentage of concessions
and docking fees from a marina, this did not constitute an admission fee and
thus did not affect the defendant's ability to seek protection under the statute.

In a similar case, an Ohio court held that fees paid for gas, food, and canoe
rental did not constitute a fee for entrance and that the items could have been
purchased elsewhere and brought into the park (Moss v. Department of
Natural Resources, 1980). Therefore, the State was able to seek protection
under the recreational user statute (Moss, 1980). A Georgia court found that
charging a parking fee did not constitute an admission fee and did not bar the
landowner from seeking protection under the Georgia recreational user statute
(Quick v. Stone Mountain Memorial Association, 1992). Other state courts
have ruled in a similar fashion, finding that a fee does not affect a landowner's
ability to seek protection under a recreational user statute as long as the fee is
not paid as consideration for the entrance onto the property (Garreans by
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Garreans v. Ohaha, 1984; Jones v. U.S., 1982; Seminara v. Highland Lake
Bible Conference, 1985).

Charging a fee to spectators is unlikely to trigger the fee exception, since
their entry onto the land is not predicated upon the payment of a fee for
recreational use of the land (Kozlowski, 1998). Some states permit
recreational land providers to collect nominal sums while still retaining the
protection afforded of a recreational user statute (W. Va. Code Ann. § 19-25-
5, 2006). Oklahoma allows landowners to charge up to $10 per acre per year
for farming and ranching land that is used for recreational purposes, while
Utah limits landowners to $1 per person per year (Ok. Stat. Ann. tit. 2 § 16-
71.1, 2005; Utah Code Ann. § 57-14-4, 2005). The Wisconsin statute contains
the broadest exception, allowing landowners to collect up to $2,000 annually
through money, goods, or services with exceptions for (a) a gift of wild
animals or any other product resulting from the recreational activity, (b)
donations made for the management and conservation of the property, (c)
payments from a governmental body, or (d) payments received from a
nonprofit organization for a recreational agreement (Wis. Stat. Ann. § 895.52,
2006). Washington allows a landowner to charge up to $25 for firewood
gathering (Wash. Rev. Code Ann. § 4.24.210, 2006).

Notwithstanding these exceptions, the vast majority of recreational user
statutes preclude protection for landowners who charge an admission fee for
the recreational use of their property. Forty-two state statutes assert that the
provisions within the statute only apply in the absence of a fee charged by the
landowner. As previously mentioned, depending on the jurisdiction, a
landowner may be able to collect fees on his or her land and still retain the
protection afforded by a recreational user statute providing the fee is not
charged for entrance onto the recreational lands.

Finally, persons deemed to be social guests may not also be classified as
recreational users, triggering the immunity offered by a statute. Hawaii and
Wisconsin hold exclusions for persons designated as a house or social guest
(Hawaii Rev. Stat. § 520-2, ; Wis. Stat. Ann. § 895.52,). In a Texas case, a
woman was injured when she fell out of a tree after entering the defendant's
property to view wild boars. The defendant argued that the plaintiff had been
engaged in a recreational activity and that as a landowner he was therefore
entitled to immunity under Texas' recreational user statute. The court
disagreed, finding the recreational user statute to be inapplicable because the
woman was deemed a social guest (McMillan v. Parker, 1995). Even though
Texas statute, Tex. Civ. Prac. & Rem. Code Ann. § 75.001, does not
specifically exclude social guests, the court reasoned that social guests were
not the intended recipients of the statute and that application of the statute to
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them would unfairly lower the standard of care owed to them (McMillan v.
Parker, 1995).

DISCUSSION

Recreational user statutes often provide important protections for those
public and private entities that provide recreational opportunities on their land.
These statutes, though available in every state, often have both substantial
differences and limitations. Created and continually influenced by public
policy, these statutory protections continue to evolve. A synopsis of public
policy issues and limitations on the statutory protections offered by this type
of legislation follows.

Recreational User Statutes and Public Policy

Recreational user statutes represent two competing public policy
arguments. On one hand, the public has a vested interest in the promotion of
healthy, recreational activities. Getting people physically active and outside to
engage in hiking, swimming, backpacking, and other fitness activities can pay
great dividends for public health. Additionally, while the federal government
operates national parks for such purposes, they remain strained and crowded.
The National Park Service (2006) reported approximately 273.5 million visits
to national parks in 2005. Additionally, approximately 826.5 million visits to
state parks and recreation areas were reported in 2004 (National Association of
State Park Directors, 2006). There is a clear need for landowners to offer use
of their land for recreational purposes, and recreational user statutes serve to
entice landowners to do so without fear of liability. While a strong case can be
made for the need for recreational user statutes and the protections they afford
to landowners, the public also has a vested interest in holding landowners
accountable for negligent acts that lead to injuries of recreational participants.
Courts are charged with the duty to interpret these statutes in a fair manner to
provide outcomes that balance these two competing public interests.

Limitations With Recreational User Statutes

A key issue with recreational user statutes rests in the application of the
particular statute. Landowners cannot simply proclaim themselves covered by
a recreational user statute and expect to be shielded from liability for all
injuries occurring on their property. Instead, they must open their land for
public recreational use and wait until a person brings about legal action for an
injury suffered while recreating on their land. In this manner, landowners open
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themselves up to the possibility of immense legal expenses and run the risk
that a court will determine the local recreational user statute inapplicable. For
many landowners, it remains prudent to simply close off their lands to the
outside public, the very thing recreational user statutes aim to discourage.

Many of the limitations found in recreational user statutes result from their
vagueness. Courts regularly face the burden of interpreting the language and
meaning of various sections within a state's statute. What constitutes a
recreational activity in one state can be very different from another state.
According to McWherter (2000), it is through court decisions that the
ambiguities associated with recreational user statutes are better defined,
leading to a clearer understanding by landowners of the protections afforded to
them in return for opening their lands to recreational users. The flaw in this
process is that landowner knowledge concerning how the language in a
recreational user statute will be interpreted by the courts may only come after
an injury and subsequent lawsuit.

Courts have also expressed frustration over the vague language in
recreational user statutes. For example, in Minnesota Fire & Casualty
Insurance Co. v. Paper Recycling of La Crosse (2001), three eleven-year-old
boys entered a recycling facility leased to the defendant, Paper Recycling of
La Crosse. The property was not open to the public and the boys gained access
by entering through a hole in the fence surrounding the facility. The boys
began to crawl through stacks of baled paper, pretending they were inside a
fort. One of the boys brought a box of matches and they started a number of
fires inside the stacks. One of the fires got out of control and blocked the
approach the boys had used when entering the stacks. Two of the boys were
able to escape but the third boy died in the fire. The defendant sought
protection under Wisconsin's recreational user statute claiming the boys were
engaged in a recreational activity. The court determined that the activity the
boys were engaged in was "neither substantially similar to the activities listed
in the statute nor undertaken in circumstances substantially similar to the
circumstances of a recreational activity" and therefore not a recreational
activity as defined by Wis. Stat. Ann. § 895.52 (Minnesota Fire & Casualty
Insurance Co., p. 531). The court characterized the boys' activity as
"mischievous conduct" that did not fall under the provisions of the recreational
user statute (p. 536). One of the factors used in deciding the boys were not
engaged in a recreational act was the fact that Paper Recycling had not opened
its property to public recreational use and, therefore, activities occurring on
their property could not be considered recreational activities.

In a dissent Justice Wilcox criticized the majority for improperly
concentrating on the boy's activity of playing with matches, which constituted
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a "single momentary diversion" from their primary purpose for being on the
property (Minnesota Fire & Casualty Insurance Co., 2001, p. 540). In his
opinion, the primary purpose with which the boys entered the premises was to
play and this would fall under a recreational activity covered by the statute.
After this case, four justices wrote separately to express a desire for the
Wisconsin Legislature to revisit and clarify the Wisconsin recreational user
statute. Justice Bradley, in a concurring opinion, acknowledged the
problematic issues inherent in Wis. Stat. Ann. § 895.52 and stated "the statute
as written is difficult to apply" and that "this case illustrates the deficiencies"
of interpreting "the amorphous definition" of what was intended to constitute a
recreational activity (Minnesota Fire & Casualty Insurance Co., p. 538-539).
He further stated,

Given the difficulties inherent in the statute as currently drafted, I
believe it is time that the legislature revisit it. A coherent purpose and
scheme are needed to provide guidance, consistency, and reason to our
application of the statute. I urge the law revision committee and the
reviser of statutes to exercise their statutory duties under Wis. Ann.
Stat. § 13.83(1) and § 13.93(2)(d) and examine the statute, as it is in
need of revision (p. 539).

Vagueness related to the recreational activities actually covered in a
statute often makes it difficult for courts to determine whether a specific
activity is actually covered. For example, Ohio lists "swimming" as an activity
covered by the Ohio recreational user statute. An Ohio court found that sitting
on a beach watching others swim was held to be a recreational activity under
the statute (Fetherolf v. State, Dep't of Natural Resources, Div. of Parks &
Recreation, 1982). On the other hand, a California court ruled that although
"hiking" and "riding" were listed as recreational activities under the California
recreational user statute, "walking" with a bicycle was not and therefore, the
landowner was liable for injuries to the participant (Gerkin v. Santa Clara
Valley Water District et al., 1979).

Finally, this study showed inconsistency in the manner in which courts
have interpreted statutory language regarding the charging of fees. While most
states preclude protection for landowners who charge admission fees or
receive some other type of monetary consideration, other states allow for
certain types of compensation. Landowners who are confused as to the types
or amount of compensation allowed under their state statute may simply
decide to cease allowing outside participants to recreate on their land. Greater
consistency by the courts may help to better delineate permissible
compensation and give landowners clearer information.
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CONCLUSION

Recreational user statutes exist in every state and serve an important role
in providing additional land for recreational opportunities. Due to the
government's inability to keep up with the public demand for recreational
lands, it is important to encourage private landowners to open their land for
public recreational use. In addition to private landowners there has been an
increased willingness by the courts to extend the protections afforded by
recreational user statutes to public and governmental landowners.

Likewise, jurisdictions are now more likely to apply the benefits of
recreational user statutes to developed recreational facilities and lands, a shift
away from the undeveloped, rural lands originally intended in the statutes.
Although every state has these statutes, different jurisdictions have rendered
conflicting court decisions. The vagueness contained in these statutes adds to
the frustration for both landowners and the courts. Creating greater uniformity
and reducing this vagueness in recreational user statutes could aid the courts in
better interpreting the language leading to proper and more uniform
application. One possible remedy would be for states to adopt the statutory
language contained within the 1979 Model Act. This would help clarify
uncertainties including application to governmental landowners. Greater
predictability concerning the application of recreational user statutes would aid
both landowners and recreational users. Additionally, increasing public
awareness of these statutes may result in more land becoming available for
public recreational use.
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