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Tailgating activities have been often positively connected to sports events. However, 
despite nearly 57 million individuals with disabilities that possess more than $200 
billion of annual discretionary spending in the United States, research regarding 
accessibility to tailgating activities by individuals with disabilities has been lacking. 
Illustrative of the evolution of the scope of the Americans with Disabilities Act of 
1990, this article addresses the legal obligations as required by the ADA and other 
related laws as well as potential risk management recommendations to minimize 
legal issues concerning accessible tailgating. Using legal research methodology, 
significant issues of concern included the lack of institutional monitoring of the 
tailgate area and a disregard of parking issues for individuals with disabilities.

As a result of the Americans with Disabilities Act’s (ADA) mission to guarantee 
full inclusion into the mainstream of American life for all persons with disabilities, 
people with disabilities now experience greater access to sport facilities and services 
(Grady & Andrew, 2007) and sport participation rates have increased (McCormick, 
2000). While novel legal challenges still arise that continue to test the boundaries of 
the ADA and legitimate barriers to full participation still exist (Devine & McGov-
ern, 2001), the overall fan experience for people with disabilities has improved.

During what could be called the “dark days” before the ADA’s passage and 
implementation of other related civil rights laws and regulations for persons with 
disabilities, the level of accessibility at stadiums was not uniform across venues 
and often presented spectators with few options for an equivalent fan experience 
similar to what people without disabilities experience (Paramio-Salcines, n.d.). 
Today, however, a confluence of factors has gradually over time resulted in an 
enhanced fan experience for people with disabilities. These factors include a clear 
legal mandate since 1990 and specific legislative guidance in the form of federal 
accessibility guidelines (ADAAG, 2000) and updated ticketing regulations (2010 
ADA Standards for Accessible Design, 2010). In addition, these factors are targeted 
toward specific industry sectors including sports, cultural arts, and entertainment 
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venues, and include improved training by front-line staff, and commitment by 
senior management to work toward creating a more accessible environment for 
fans (Paramio-Salcines, Downs, & Grady, in press).

The overall experience at sporting events for people with disabilities has been 
improving and the goal of providing a truly accessible and enhanced fan experience 
seems within reach at some aspirant sport venues. Yet, depending on the layout 
and configuration of each specific venue, notably stadiums, related to areas nearby 
such as parking, not all areas of the “gameday” experience may be as fully acces-
sible for people with disabilities as the physical aspects of the interior of venue 
itself. This creates an opportunity to analyze how to improve both the safety and 
customer experience for fans with disabilities while they are participating in tail-
gating activities. A scholarly examination into equality in tailgating opportunities 
and safety for patrons with disabilities at sport venues, therefore, can be viewed 
as a “future issue” in the evolution and genesis of the ADA’s impact in sport venue 
and event management.

Tailgating has become an integral component of the sporting and entertain-
ment event environment. Fans from all demographics and of all sports, from 
Little League Baseball to NASCAR, can be found socializing at tailgating parties 
that take place in stadium, arena and private parking lots before sporting events. 
Although a variety of sports and entertainment events have adopted tailgating as a 
critical element of enhancing the fan experience, none have embraced and incorpo-
rated tailgating into its core fabric as has collegiate football (Miller & Gillentine, 
2006). Tailgating serves as an ideal setting to meet participants’ desire for social 
interaction, togetherness, excitement and escape as indicated in previous research 
examining tailgating (Gillentine, 2003; James, Breezeel & Ross, 2001). As such, 
event marketers and entrepreneurs have capitalized on the popularity of tailgating 
and use it as a tool to help promote and market events (Gillentine & Miller, 2015; 
Gillentine, Miller, & Calhoun, 2008).

While no research has been conducted to indicate the number of individuals 
with disabilities who partake in tailgating activities, the most recent data indicates 
that 22% of Americans have at least one disability, with mobility impairment being 
the most common type (Centers for Disease Control, 2015). As consumers, people 
with disabilities in the United States contribute more than $200 billion in discre-
tionary spending (Brault, 2012). Such discretionary spending ability aligns itself 
with a recent focus on the economic implications of tailgating activities (Brown, 
Gillentine, & Grady, 2011; Gillentine & Miller, 2015). As a result, it is intuitive 
to conclude that a fair population of tailgaters at sporting events with the motives 
and the resources to participate may also be a person with a disability afforded 
protection under the ADA.

When universities encourage tailgating as a means of building community and 
support for the athletic department, not only must they ensure that individuals with 
disabilities have an equal opportunity to access and participate in all aspects of the 
tailgating experience (defined under Title II of the ADA as “program access” for 
public universities), they must also ensure that issues including physical location, 
parking, and restrooms, among other requirements, are also accessible. According 
to the experience of Karen Pettus, Director of Disability Services at the University 
of South Carolina, students with disabilities often generally discuss their inability 
to access the stadium. Students have also indicated they often avoid tailgating areas 
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due to perceived safety concerns as well as the added stress of getting from the 
tailgating location to the stadium (personal communication, October 29, 2015).

Every event is unique and therefore offers different challenges that event 
organizers must address. Best practices recommend a stadium accessibility policy 
for persons with disabilities be developed which would include access to tailgate 
areas. The policy and a list of accessible facilities, features, and services should be 
disseminated well before the start of the season on the university’s and/or athletic 
department’s web site (Grady & Finnegan, 2012). Previous research indicates that 
published tailgating policies were vague or nonexistent among intercollegiate 
athletic programs (Miller & Gillentine, 2006). Quite often, existing policies do 
not provide the specific insight or depth needed to deal with the myriad of issues 
that can occur in conjunction with tailgating at an event. Individuals who partake 
in tailgating activities usually do not act in a criminal manner, yet the potential 
for legal implications for event organizers abound (Wong, 2002). An example of 
a patron with a disability being caught up in a dangerous situation at a sporting 
event is evident in the case of a North Carolina State student. The student, Will 
Privette, a wheelchair user, was involved in a celebratory “rush the court” incident 
after North Carolina State defeated Duke University. Privette was unintentionally 
knocked from his wheelchair as other celebrating students rushed the court. Accord-
ing to Privette, “It was like a wave. It toppled me over” (Walsh, 2013). While this 
scenario is different, an argument could be made that a person with a disability 
could be involved in a similar situation with celebrating fans in a tailgating area.

Background
Among the reasons that people with disabilities often do not visit places of public 
accommodation include architectural and transportation barriers (H.R. Rep. No. 
101–485, Pt. 2, 1990) or safety concerns (Grady & Finnegan, 2012; Pate, Bemiller, 
& Hardin, 2010). Financial constraints in providing additional programs, services, 
and equipment for people with disabilities, as well as a lack of awareness among 
professional staff of the needs of people with disabilities provide additional hurdles 
(Devine & McGovern, 2001; Rimmer, 2005). For example, the opportunity to attend 
a sports event with the knowledge that safe and abundant parking is available for 
a driver with a disability may provide greater opportunities for involvement at a 
sports event.

While tailgating can be a major part of a positive “Game Day” experience 
for team supporters, it may be vastly diminished if the event managers overlook 
meeting the needs of individuals with disabilities, including both older and younger 
fans with disabilities. For example, while many athletic departments and univer-
sities recognize and support organizations such as the Wounded Warrior Project 
during the season, the question must be addressed: “Is the same level of attention 
and support being provided by the venue’s event managers to ensure these patrons 
have an accessible and safe game day experience which includes tailgating?” In 
addition, as it relates to university students as potential attendees, according to the 
U.S. Department of Education (2013), the OCR is responsible for ensuring students 
with disabilities full participation in every facet of educational life, including access 
to athletic events. However, if the event management staff overlooks these aspects 
of safety and accommodation of fans with disabilities attending tailgating activi-
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ties, they may be in violation of Title II or Title III of the American Disabilities 
Act (ADA) of 1990.

Purpose of the Study
Current research has indicated that despite the positive attributes associated with 
tailgating, problems do exist (Gillentine, 2003; Gillentine & Miller, 2006; Gillentine 
et al., 2008; Gillentine, Miller & Crow, 2010). Current standards and regulations do 
not provide guidance on how best to prepare for the safe inclusion of people with 
disabilities in the tailgate environment (2010 ADA Standards for Accessible Design, 
2010). In light of the growing diversity among sport consumers, the question that 
must be explored is: Does accessible and safe tailgating exist for individuals with 
disabilities? More specifically, the purpose of this study was twofold: 1) to determine 
the legal obligation to provide accessible tailgating to people with disabilities and, 
2) determine the best way to provide this service to fans. To examine these issues, 
it is important to establish a) the need for such investigation, b) the relationship of 
tailgating to ADA regulations and other applicable legal obligations c) current risk 
management event standards and their relationship to tailgating and accessibility 
and d) recommendations to minimize liability associated with accessible tailgating.

Legal Research Approach
Legal research is an iterative process that requires analyzing multiple and compet-
ing legal sources to confirm a legal trend (Moorman & Grady, 2011). To begin the 
legal research process, since this study was focused on tailgating at college sporting 
events, a search of the Association of Higher Education and Disability (AHEAD) 
Database of Disability-related Cases and Rulings was conducted. The database is 
composed of lawsuits and rulings and letters from the Office of Civil Rights and 
the U.S. Department of Education Family Policy Compliance Office from the 
early 1990s to the present (i.e., during the same period of time when the ADA has 
been in force). Only one result involving sport stadiums was found: a complaint 
involving accessibility of donor parking surrounding Williams Brice stadium at the 
University of South Carolina. Recent media coverage has also indicated relatively 
recent complaints over inadequate or absent stadium captioning in the stadium itself 
at the University of Kentucky, University of Maryland, University of Maryland at 
College Park, and Ohio State University (Schoepfer-Bochicchio, 2013).

No specific cases dealing with the issue of tailgating and people with dis-
abilities (as students or consumers from the general public) were found. The lack 
of findings can be interpreted in several ways. First, because ADA enforcement 
is a complaint-driven process (Leuchovius, 2007), people with disabilities may 
not be filing official complaints with the Office of Civil Rights (OCR) when they 
feel they have been subjected to discriminatory treatment in violation of the ADA. 
This complaint triggers an investigation of the complaint by OCR. An alterna-
tive explanation is that, even in cases against a university where a spectator has 
complained about stadium access, the complaint is resolved privately (through the 
university agreeing to make the requested accommodation) and does not result in 
a formal complaint being filed with OCR. Both of these resolution methods would 
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likely not result in any kind of litigation or “case” that would produce a judicial 
opinion. It is also likely many ADA cases are often settled between the parties, 
thus few details are available beyond a mere initial mention in a local newspaper 
or on a disability rights blog. Thus, a thorough review of multiple legal resources 
and risk management “best practices,” directed at locating any instances involving 
tailgating had to be performed.

Information to determine legal obligations and risk management practices to 
provide accessible tailgating was collected from various legal resources, including 
applicable federal laws, law reviews (through a Lexis Nexis search), a disability 
resource database search (AHEAD) which includes complaints involving colleges 
and universities, and peer reviewed academic studies in the areas of disability issues 
in sport management and tailgating risk management. By integrating and analyzing 
various sources in an iterative way, the researchers were able to identify the legal 
obligations that exist and begin to understand how sport organizations can provide 
accessible and inclusive tailgating that is both safe for people with disabilities (as 
well as people without disabilities) and enhances the fan experience for all.

The ADA and Tailgating Activities
To guard against potential premises liability claims and meet the legal require-
ments of the ADA, event management staff must be aware of their responsibilities 
to those fans with both visible or invisible disabilities who partake in tailgating 
activities before, during, and potentially after a sport contest. An understanding of 
the duties to create and maintain a reasonably safe environment and to adhere to 
the ADA regulations, particularly as stipulated in Title II and Title III, is essential.

Title II of the ADA

Title II of the Americans with Disabilities Act of 1990 prohibits disability discrimi-
nation by government entities by providing that “no qualified individual with a 
disability shall, by reason of such disability, be excluded from participation in or 
be denied the benefits of the services, programs, or activities of a public entity, or 
be subjected to discrimination by any such entity” (42 U.S.C. § 12132). Under Title 
II, college personnel must ensure that individuals with disabilities have physical 
access to facilities and an equal opportunity to participate in and benefit from all 
programs and activities offered to students, faculty, staff and guests of the university. 
The term “public entity” includes any state or local government and their depart-
ments, agencies, special purpose districts, or other instrumentalities (42 U.S.C. 
§ 12131(1)). Title II’s wide scope encompasses public colleges and universities 
that often promote (and occasionally coordinate) tailgating and related pregame 
activities as part of their unique game day experience for students and alumni. The 
obligation to make such pregame events and spaces accessible flows logically from 
the same legal obligations that apply to activities within the stadium.

Title III of the ADA

Title III of the Americans with Disabilities Act of 1990 prohibits discrimination on 
the basis of disability by places of public accommodations. According to the ADA 
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Accessibility Guidelines (ADAAG, 2000), within Title III, it is asserted that “[a] 
public accommodation shall afford goods, services, facilities, privileges, advan-
tages and accommodations to an individual with a disability in the most integrated 
setting appropriate to the needs of the individual. . .” (28 C.F.R. § 36.203(a)). The 
ADAAG (2000) defines a facility as “all or any portion of buildings, structures, 
sites, complexes, equipment, rolling stock or other conveyances, roads, walks, 
[and] passageways, parking lots . . .” (28 C.F.R §35.104). As a result, the priority 
of a public accommodation must provide access from public sidewalks and park-
ing lots, including providing accessible parking spaces (28 C.F.R. § 36.304(c)(1)). 
Accordingly, the ADAAG states:

This priority on ‘getting through the door’ recognizes that providing actual 
physical access to a facility from public sidewalks, public transportation, or 
parking is generally preferable to any alternative arrangements in terms of 
both business efficiency and the dignity of individuals with disabilities (28 
C.F.R. pt. 36, App. B.).

Regarding individuals with disabilities’ access to goods, services, and employ-
ment opportunities on an equal basis with the general public, reserved parking 
and specialized treatment are necessary items. The significance of accessible and 
ample parking for a driver with a disability is a vital prerequisite for the place of 
public accommodation.

Parking Accommodations. Parking accommodations are not the only 
considerations covered by Title III of the ADA as a person with a disability may 
drive or use a van for transportation to accommodate a wheelchair. Previous studies 
have indicated that the sponsoring organization must be cognizant of their legal 
duties to tailgaters, including addressing risk management issues in parking lots 
(Gillentine, et al., 2010; Miller & Gillentine, 2006). According to Pate et al., (2010), 
“accessible parking at athletic events, specifically college football games, is an area 
that is not commonly disputed in the legal system” (p. 4).

Reserved parking and specialized accommodations pursuant to the ADA, 
such as game day shuttles for patrons with disabilities, may be necessary to allow 
individuals with disabilities access to facilities, service programs, and activities 
on an equal basis with the general public (Pate et al., 2010). Despite numerous 
overlapping legal requirements, as discussed in depth below, Miller and Gillentine 
(2006) reported that over 75% of the institutions did not possess risk management 
strategies that regulated the size, placement or way a vehicle may be parked. In a 
study by Stone (2007), the three most common shortcomings regarding parking 
issues for individuals with disabilities were that 69% of parking areas were not 
compliant with regard to the access aisle, 38% were deficient in signage designa-
tion and 30% did not have proper access routes. Because there are no traffic lights 
or pedestrian walk signs in a tailgating area, the lack of signage for cars and vans 
creates uncertainty and confusion for both drivers with and without disabilities. 
Both for the driver without a disability to respect and avoid parking in the acces-
sible parking space and to permit easy access and parking for the driver, signage 
is of the utmost importance. Stone (2007) found that in twenty percent of the lots, 
no appropriate signage was present. Especially as it relates to accessible tailgating, 
the lack of signage for cars and vans creates uncertainty and confusion for drivers.
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The ADA also requires reasonable modification of policies and procedures 
so that individuals with disabilities can take full advantage of the offerings of the 
tailgate experience. While parking lot availability close to the stadium often raises 
concerns and has triggered lawsuits by donors trying to enforce their rights based 
in contract law rather than on ADA grounds (Norman, 2012), some of these areas 
may be controlled by private booster groups that require seniority to purchase 
these spaces. A more frequently occurring issue may arise since some individuals 
with disabilities have oversized vehicles and may require additional space to park. 
A poorly crafted parking policy may therefore inadvertently require individuals 
with disabilities to pay more for the experience to tailgate than other able-bodied 
patrons pay.

Accessibility Issues. According to Pate et al., (2010), “large scale on-campus 
events like Division I football games force universities to use numerous lots of 
different sizes and characteristics across the campuses for parking” (p. 4). While 
these commercial facilities are required to provide access under Title III of the ADA 
(as places of public accommodation), providing parking for football games may not 
be the intended primary use of the facilities and therefore may not be accessible 
for use in tailgating. It should be noted that tailgating accessibility for people with 
disabilities also would be applicable to older patrons who want to participate in 
tailgating and would create new revenue streams if the tailgate environment meets 
their needs (Grady, Andrew, Mercado, & Blevins, 2015).

Although the college may not own the facility or be able to make modifica-
tions to a facility that they do not own, colleges are not exempt from providing 
accommodations for patrons with disabilities when using (i.e., leasing) space that is 
owned by a nongovernmental agency. The legal obligation to provide an accessible 
experience and accommodate the patron is still present. The protections afforded 
by the ADA may also come back into play and trigger additional legal obligations, 
such as obligations found in premises liability, to ensure a safe environment for 
tailgating for people with disabilities and people without disabilities. The owner/
operator or supervisor of the “event” has an affirmative duty, per the ADA, to ensure 
that services are provided to individuals with disabilities in a nondiscriminatory 
manner and must not be denied the full and equal enjoyment of the goods, services, 
and facilities (42 U.S.C. § 12182).

Premises Liability Issues
While the ADA has several specific provisions that are directly applicable to tailgat-
ing events, as detailed above, there are also other areas of law that are significantly 
implicated when considering how best to provide access to tailgating for individuals 
with a disability. These additional legal obligations can be thought of as working in 
tandem with disability-specific civil rights laws to close any “gaps” that might exist 
to help ensure a safe and accessible environment. Specifically, premises liability is 
“the body of law which makes the person who is in possession of land or premises 
responsible for certain injuries suffered by persons who are present on the premises” 
(American Lawyer Directory, 2015, para. 1). Premises liability initiates certain 
legal obligations to protect patrons from unreasonable danger on the land (Grady, 
2013). With regard to tailgating, the scope of legal protection owed is dependent 
on the individual’s purpose in entering and using the land where tailgating occurs.
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Since tailgating occurs in a range of settings, some of which require patrons 
to pay to enter, the legal obligations could vary widely. For example, in a situation 
where owning and operating tailgate lot(s) is the primary business and the operator 
is charging patrons a per-game or seasonal fee to park and tailgate in the lots, the 
patrons would be considered business invitees and owed the highest duty of care. 
However, there are a myriad of examples of how contemporary tailgating occurs. 
For example, consider a large-scale tailgate event coordinated by a university’s 
athletic department, where marching bands and/or players parade through and 
promotional activities often occur near a stadium. This event is often open to the 
public and does not charge for admission.

A complicating factor when it comes to tailgating at college sports events is 
premises ownership. While many colleges and universities may own the land on 
which the major tailgating activities take place, they may not own the land located close 
to their stadium on which ancillary tailgating activities occur. Instead these colleges or 
universities may contract with private entities to use this property for parking during 
football season. Generally speaking, the landowner or operator owes a duty to keep 
the premises safe for all who enter (Grady, 2013). More specifically, the premise 
owner or operator must “exercise reasonable care to protect the invitee from an 
unreasonable risk of harm caused by a dangerous condition on the land” (Bertrand 
v. Alan Ford, 1994, p. 606, 609). Furthermore, a “safe” facility or sporting event 
is foreseeably safe for participants, spectators, staff, and visitors (Seidler, 2005).

Foreseeability Issues. Considering the unique needs of individuals with 
disabilities while tailgating, determining what, if any, additional legal obligations 
are required to provide a safe environment becomes a challenge. According to the 
court in McPherson v. Tennessee Football Incorporated (2007), premises liability 
requires an owner or operator of land to protect its customers from probable or 
foreseeable dangers and noted that this duty has been extended to supervision of 
athletic events (emphasis added). In determining what is a probable and foreseeable 
danger, however, the fact-finder must consider the condition of the premises, not 
the condition of the plaintiff (Mann v. Shusteric Enterprises, 2004, involving 
an intoxicated bar patron who slipped on ice and snow in the bar’s parking lot). 
Moreover, while premise owners have a duty to protect invitees from unreasonable 
risks of harm caused by dangerous conditions on the land, “they are not absolute 
insurers of the safety of their invitees” (Quinlivan v. The Great Atlantic & Pacific 
Tea Co, Inc., 1975, p. 261). When considering these fundamental legal principles 
in toto, it can be concluded that accommodating individuals with disabilities in a 
tailgating environment does not trigger additional premise liability obligations to 
protect individuals with disabilities any differently than other patrons are protected. 
The legal analysis does not end there, however.

One must also consider the type of activity occurring on the property. For 
example, the activity may be considered “unreasonably dangerous” to the extent 
that the premise owner or operator to provides some additional risk mitigation mea-
sures beyond warning notices. These additional measures could include providing 
roving security patrols or additional lighting in the tailgate lots for a night event. 
The basis for such responsibility is grounded in the concept of foreseeability. The 
facility owner/operator must “anticipate foreseeable uses and activities by invitees 
and take reasonable precautions to protect the invitees from foreseeable dangers [that] 
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takes into consideration the normal uses of the facility and frequently occurring incidents 
or activities by patrons” (Grady, 2013, p. 136). Among the most notable foreseeable 
dangers of tailgating activities are the overuse of alcohol by patrons, the resulting 
violent behavior of others, and the lack of security supervision that may place a 
person with disability in harm’s way (Bearman v. University of Notre Dame, 1983).

Heavy alcohol consumption would be a prime example of a foreseeable danger 
which may frequently occur during tailgate events. Since tailgating may be con-
sidered part of the typical atmosphere often found when attending intercollegiate 
football games, it would be reasonable for the landowner (i.e., university/college) 
to anticipate that intoxicated actions of some tailgaters may endanger others (Bear-
man v. University of Notre Dame, 1983). Prior investigations have indicated that 
drinking alcohol can increase an individual’s violent tendencies, especially when 
placed in an emotionally charged atmosphere such as attending sport contests 
(Harford, Wechsler, & Muthen, 2003).

A recent example of such behavior occurred in 2014 when a brawl between 
tailgating fans from the University of Texas-El Paso and Texas Tech University 
erupted in a tailgate area (Staff report, 2014). Reportedly, fans of both teams had 
been drinking alcoholic beverages in the tailgating area. According to a tailgater 
involved in the fight, “I ran in and saw some guy on the floor. I tried to get some 
people off of him and I guess I ended up tackling some guy and when I tried to get 
up, I was attacked” (Staff report, 2014, para. 4). If a similar situation involved a 
person who is blind or a wheelchair user who was participating in tailgating activi-
ties, it is foreseeable that the person with a disability could be significantly injured.

Danger to a Vulnerable Population and Lack of Supervision. According to 
Ruof (2004) individuals with disabilities represent an overlooked, yet potentially 
vulnerable population. Legally speaking, specific focus of any lawsuit involving 
people with disabilities being injured while tailgating would be based in tort law for 
the landowner’s failure to provide additional security protection for a “vulnerable 
population” who they should have known (based on past experience) may be in the 
tailgate environment. According to the World Health Organization (2015), vulnerable 
individuals have difficulty anticipating, coping with, resisting and recovering from 
a negative impact such as an injury. As mentioned earlier, sports contests provide 
an emotionally charged atmosphere. In some cases, the emotions extend to violent 
behaviors between fans of different teams (Harford et al., 2003) which could impact 
other people in the tailgate space who are less able to protect themselves from harm.

Knowledgeable individuals of well-run organizations should try to manage 
potential event risks or they may become controlled by the risk (Frame, 2003). 
The specific liabilities and duties discussed provide an indication of the essential 
legal responsibilities of an organization or individual sponsoring tailgating activi-
ties, particularly toward individuals with disabilities. This information may aid 
sport event managers in understanding the importance of the development and 
implementation of a risk management plan.

Risk Management Practices
According to a university director of disability services, students with disabilities 
have expressed safety and accessibility concerns about attending tailgating activities 
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(Pettus, personal communication, October 29, 2015). A viable way in addressing 
such concerns is through the effective communication of a risk management plan 
(Grady & Finnegan, 2012; Miller & Gillentine, 2006). While Grady and Finnegan 
(2012) indicated that risk management policies, including tailgate policies, should 
be communicated well-before the start of the season on the university’s and/or ath-
letic department’s web site, Miller and Gillentine (2006) revealed that a majority 
of Division I universities were unclear regarding tailgating hours or supervision 
of the tailgate areas.

Event organizers are under no duty to protect competitors from the inherent 
risks associated with their activities (Dobbs, 2000). However, event managers 
have a duty of care or responsibility to protect others from third party harm, or to 
warn others of threats posed by third parties (Rotolo v. San Jose Sports and Enter-
tainment, 2007). Although they may not be aware of the liability involved, it is 
possible that one can argue that event managers are bound by law to protect from 
potential threats and therefore be held accountable if they shirk that duty (Dobbs, 
2000; Piccarello, 2005).

Since many primary tailgating parties take place in parking lots associated 
with the university, the university, as the landowner, has the duty to monitor the 
premises (Restatement of Law (Second), Torts, 1969, § 344). Monitoring under 
these circumstances is not meant to create an atmosphere in which tailgaters cannot 
enjoy themselves, instead it should provide an environment in which an attendee 
with a disability is not exposed to unnecessary harm. Traditional risk management 
approaches are likely to overlook the interconnectivity of many organizational risks 
(Miller, Wendt, & Young, 2010). A risk management plan should be measured in 
regards to its association to overall organizational policy, risk policy and to the 
interconnectivity that exists between risks (Miller et al., 2010). As such, the man-
agement of the risks that may be highly applicable to a person with a disability 
might be affected not only by the design and construction of tailgating areas but by 
marketing policies (i.e., fan friendly or kid zone), general financial considerations 
(i.e., revenue production), as well as facility maintenance and management.

The case can be made that effective risk management contributes to organiza-
tion value (Williams, Smith, & Young, 1998). In regards to people with disabilities 
attending tailgating parties before a sports event, the value of the event would seem 
to be the result of an interconnected range of “experience elements,” such as ambi-
ence, security, and the ability to interact with friends and family members. Taken 
in this light, the decision to develop and implement a risk management plan must 
fully consider both the “value” dimension and the legal dimension.

As event environments have become more complex (financially, legally, cultur-
ally), the need for a systematic methodology for the conducting of the events has 
become more apparent (O’Toole, 2000). Since there are no common risk manage-
ment plans for tailgating activities at the university level (Miller & Gillentine, 
2006), the current system of patchwork guidelines and policies leaves tailgate 
event managers in a vulnerable position in terms of potential litigation. Thus, it is 
imperative that the operator or supervisor of the tailgate event has a management 
team that is knowledgeable about risk management in addition to understanding 
the complexity of legal obligations. This information may aid sport event managers 
in understanding the importance of the development and implementation of a best 
practices risk management plan.
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Best Practice Risk Management Recommendations 
for People With Disabilities at Tailgate Activities

Because significant injuries to an individual with a disability attending tailgate 
activities have not been previously litigated, a university or college athletic depart-
ment may not have understood the need for developing, implementing, and com-
municating a risk management plan to ensure a reasonably safe environment. For 
example, the university could identify specific event personnel to communicate 
ADA-related issues to those attending the tailgating activity in real-time (Grady & 
Paramio, 2012). Risk management, when properly developed, implemented, and 
communicated, may be perceived as a fundamental way in which decision-makers 
address potential issues (Miller et al., 2010). Following a best practices risk man-
agement plan allows for appropriate decisions to be made quickly and increase 
the capability to communicate these decisions to all personnel involved (O’Toole, 
2000). In addition, best practices risk management models further allow for the 
development of programmed decisions to be implemented that ensures consistency 
of the oversight of the tailgating activities (Gillentine et al., 2010).

The emotional atmosphere at sports contests sometimes lends itself to fans 
fighting. As such, particularly if fueled by alcohol consumption, such incidents may 
not be an issue for people without disabilities but may put a person with a disability 
in a precarious situation of injury. In addition, environmental as well as concession 
issues must be addressed as they apply to individuals with disabilities who attend 
tailgating activities. The following recommendations should be considered when 
developing a best practices risk management plan for individuals with disabilities 
attending tailgating activities:

 1. Increase the number of accessible parking enforcement and supervision staff. 
Depending upon the location of the event, tailgate host organizations need to 
carefully analyze the possible interactions with such agencies and immediately 
make initial contacts

 2. Educate all staff members about the state law requirements for accessible 
parking

 3. Educate all staff members regarding environmental factors (i.e., heat, cold, 
rain, etc.) that may become extremely dangerous for people with disabilities

 4. Increase the number of signs to identify accessible parking areas, particularly 
for van parking. It is crucial that designated tailgating areas are clearly 
recognizable and marked for the public. This designation will help organizers 
implement their supervisory system and enforcement

 5. Provide sufficient signage identifying proper access routes. The demarcation of 
these areas can lead to more efficient parking utilization and safer pedestrian 
traffic in case of emergencies

 6. Provide sufficient signage identifying the locations of restrooms or porta-potties 
in the tailgating area

 7. Develop extensive and detailed written information for persons with disabilities 
and make this information available in advance of the season on the university’s 
and/or athletic department’s web site
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 8. Designate a point-person within the event management team to manage ADA-
related issues in real-time at the event

 9. Train student groups about providing accessible tailgating events to ensure that 
gluten free foods, nut free foods, and dairy free foods are available and avoid 
cross contamination of foods when food is provided by a student group.

Conclusion
Judge Oliver Wendell Holmes (1881/1963) is credited with saying that the life of 
the law has not been logic; it has been experience. Although, there has not been 
any previous case law examples of a person with a disability being injured in 
a tailgating activity, the brawl involving fans from Texas Tech University and 
the University of Texas-El Paso highlights the lack of monitoring that should 
be conducted by the home university’s security personnel. Event managers should 
proactively communicate foreseeable risks including alcohol, parking and acces-
sibility issues as well as provide appropriate number of security personnel to 
monitor the area.

In conclusion, determining whether a tailgate experience satisfies the legal 
obligations and is truly accessible, a broader inquiry is needed that goes beyond 
determining if the land upon which the tailgating occurs can be accessed by a 
person with a disability. Identifying shortcomings with regard to access can 
be done in cooperation with a local group of supporters with disabilities who 
might offer reasonable and cost-effective solutions once barriers are identified. 
Based upon research findings and popular demand for tailgating and tailgating 
related activities, sport event managers can expect the potential participation in 
and expectations of tailgating events and activities to continue to grow. As more 
individuals participate in tailgating activities, it is reasonable to expect that the 
number of individuals with disabilities who desire to participate will also increase. 
Thus, event managers of tailgate events should be responsive to reasonable (legal) 
requests to modify or develop policies if the reason for the modification of the 
policy is due to disability.
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