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l. Introduction

At the commencement of the 2016 NFL season, Colin Kaepernick, one of the
quarterbacks for the San Francisco 49ers, and Megan Rapinoe, midfielder for the
U.S. Women’s Soccer Team, among other professional athletes, began exercising
their First Amendment freedom of speech by kneeling during the national anthem
before their respective professional league games as a protest to promote awareness
for social injustice and police brutality.! The protests immediately sparked political
controversy, and the persisting nationwide social injustice debate was brought into
the conversation of a multibillion dollar industry: professional sports.? 3 Out of the
many professional organizations that employ and represent the athletes, only one
has taken formal disciplinary action for the national anthem protest to date.* Instead
of a kneeling demonstration, the disciplined player Steve Clevenger distastefully
expressed personal opinions through Twitter in opposition of the national anthem
protests and social injustice conversation.’

Organizations, coaches, and players have taken stances either in support or
opposition of the actions by individuals surrounding these demonstrations and have
drawn the proverbial “line in the sand” regarding the moral and political correctness
of the actions. This has effectively separated the political conversation into sides.®
However, the burning question that has yet to be addressed in the endless hours
of media coverage and political opinions is what actions the San Francisco 49ers,
U.S. Women’s Soccer, and other sports and entertainment organizations legally
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*Note from the author. This article was originally written in the fall of 2016. The contents of the article
were left unchanged to retain the prospective analyses, given the events that were occurring at the time,
and continue a year later. Colin Kaepernick is no longer a member of the San Francisco 49ers. Kaepe-
rnick opted out of the final season in his contract, and as of August 30, 2017, he remains unemployed
as a quarterback in the NFL. It is likely that his current unemployment proves that NFL teams do not
find his performance value greater than the nonfootball attention he invites, at least for now. Contractual
leverage preserved Kaepernick’s opportunity to remain with the 49ers in 2016 and renegotiate midway
through the 2016 season. However, the other 31 NFL teams may now hold the leverage over matters
that Kaepernick currently finds uncompromisable. The consequences to Kaepernick’s playing career
is the crux of this article: right or wrong, private employers may freely act without respect to First
Amendment rights that have been at the forefront of the discussion surrounding the public demonstra-
tions in the social justice movement.
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may take against athletes and entertainer-employees who are exercising their First
Amendment freedom of speech rights. The public outcry has focused on the rights
of the individuals, but are they entitled to behave at will without repercussions in
their employment? This article will explore the legal landscape concerning the First
Amendment’s freedom of speech within the employment arena involving athletes,
entertainers, and organizations, as well as anticipate social and legal consequences
for all parties involved.

The following examples illustrate the exercise or restriction of the freedom
of speech within a team or private employment in sports and entertainment. On
August 14, 2016, Colin Kaepernick sat on the bench during the Star Spangled
Banner.” However, the protest went unnoticed until August 26, 2016, when he
gained national attention by kneeling, joined by other NFL players.® Subsequently,
on September 4, 2016, Megan Rapinoe supported the protest of Colin Kaepernick
by kneeling for the national anthem before her game with the Seattle Reign of
the National Women’s Soccer League.® On September 15, 2016, she repeated her
protest by kneeling during the national anthem before the U.S. Women’s Soccer
Team international game against Thailand.?

Because of a free speech demonstration in response to Kaepernick, on Sep-
tember 23, 2016, Steve Clevenger was suspended by the Seattle Mariners without
pay for using Twitter as an avenue to express his opinions regarding the social
injustice and police brutality protests and demonstrations.'! On August 29, 2016,
on HBO’s airing of Hard Knocks, Los Angeles Rams head coach Jeff Fisher spoke
to his team about how the players were expected to behave during the national
anthem.'? Fisher addressed body language, the organizational philosophy, and his
personal philosophy by explaining where the helmet would be held and where the
players would stand.!? “It’s a respect thing; it’s a self-respect thing; it’s a respect
for your teammates; it’s a respect for this game; it’s a respect for this country. This
is important to us, this is what it looks like.”!4

Interestingly less controversial, in light of the 2016 demonstrations, in April of
2010, the NCAA Playing Rules Oversight Panel approved the ban of “messages” on
eye black worn by players, effective for the Fall 2010 season.!> Many have coined
this the “Tim Tebow Rule” after Tebow appeared in the 2009 SEC Championship
Game with a Bible verse written in silver marker on his eye black, exercising his
freedom of speech.!® Finally, in December of 2013, Duck Dynasty’s Phil Robertson
voiced his personal views on homosexuality in GQ magazine and was subsequently
suspended from filming with A&E for a time period.!”

This article begins with a brief journey through the foundational history of the
First Amendment’s freedom of speech and an important footnote on constitutional
standing in the event of a claim of infringement on constitutionally guaranteed
rights of individuals. The next section distinguishes between public and private
actor-employers and their employees in terms of First Amendment freedom of
speech claims. Employment and contract law are then discussed to address the
protections afforded to employees and employers, including the heart of the matter:
private contract value. Section V is where the various laws emulsify into a definite
and germane form, with an analysis and application of the law combined with
the constitutionally charged current event “First Amendment Team” of athletes,
entertainers, and their employers. The final sections contain possible solutions for
employer-organizations, athletes, and entertainers alike.
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Il. Free Speech Foundations

Congress shall make no law . . . abridging the freedom of speech . . . or the
right of the people to . . . petition the government for a redress of grievances.’$

The Bill of Rights (1791) was adopted four years after the creation of the Consti-
tution in response to disagreement concerning previously unenumerated natural
rights, also known to James Madison as “the great rights of mankind.”!® To respond
to antifederalist protests, the Founders agreed to enumerate the rights of the people
in response to fears that the Constitution stated what the newly created government
could do but did not address its limitations.? In the aftermath of the Revolution-
ary War, the American people feared restriction on their “newly won’ inalienable
rights.?! Thus, the Bill of Rights was adopted and the freedoms of religion, speech,
assembly, and petition to the government for remedy were enshrined in the Constitu-
tion.?? Interesting and often overlooked is the fact that these freedoms, with some
limitation, are a shield against governmental action against individuals rather than
being a shield against private action against individual employees.?? Other legal
remedies are available against private actors, but not by way of a federal claim of
constitutional deprivation.?*

Stated differently, the United States government or one if its entities or actors
may not infringe upon the First Amendment rights, or punish an individual or cor-
poration for the exercise of these rights as a citizen, which is not to be confused
with as an employee. Practically speaking, this includes freedom from criminal or
civil charges brought by the government or its actors for freedom of speech dem-
onstrations, absent false statements of fact, obscenity, or incitement.?> Additionally,
if a deprivation of an individual right to life, liberty, or property occurs by a state
actor, such as a First Amendment freedom of speech deprivation, the Due Process
Clauses of the 5th and 14th Amendments ensure that the individual receives a
fundamentally fair, orderly, and just judicial proceeding. ?° This guarantee requires
the determination of standing.?’

lll. State or Private Actor

In West Virginia State Board of Education v. Barnette, the West Virginia Board of
Education required every student to salute the U.S. flag. 28 Several Jehovah’s Wit-
nesses refused to participate and were expelled from school.?” The Court affirmed
the right to dissent by stating that “no state [actor] can prescribe what shall be
orthodox in politics, nationalism, religion, or other matters of opinion . . . .30
Thus, Barnette clarified that there is no state punishment for a demonstration in
disagreement or refusal to participate in a nationalistic ritual.! Unlike Barnette,
any unfavorable commentary, discipline, or behavioral requirements by the sports
and entertainment organizations, in the correct context, are based on the rules of
the private entity and have not involved law enforcement or used state or federal
law to deprive athletes and entertainers.

While Barnette demonstrates the right to dissent from state pressures, compel-
ling an individual to act, Garcetti v. Ceballos involved a state actor who restricted
an employee’s freedom of speech while in the role of an employee.?* The Court
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stated, “the First Amendment protects a public employee’s rights, in certain cir-
cumstances, to speak addressing a matter of public concern.”3* If the employee
speaks as a citizen on a matter of public concern, then the freedom extends to the
employee.® If the employee speaks in his or her official capacity as an employee,
the government employer must have adequate justification for treating the employee
differently from a member of the general public.?®

In Garcetti, the employee made expressions addressing a matter of public
concern in a legal memorandum pursuant to his official duties as a district attorney
rather than as an autonomous citizen.?” Thus, the employee was not insulated from
employer discipline.?® First Amendment protections generally are only found for
public employees without a private contractual arrangement, and those protections
have limitations.? Public employment analysis is inapplicable to the current events
discussed above because the First Amendment only prohibits action by Congress,
not action by nonstate entities.** However, understanding the difference between
public and private employment is crucial to understanding the legal ramifications
of the current protests and organizational actions regarding employment.*!

There is one category of state action that involves a private actor; yet, it still falls
within constitutionally protected boundaries because the private actor acts under
the color of state law and becomes a state actor. In Wickersham v. City of Columbia,
a private veterans’ organization held an air show open to the public.*?> After First
Amendment demonstrations by antiwar activists ensued, police providing security
at the event threatened to arrest two petitioning individuals at the direction of the
private organization.*> The court held that there was a “close nexus” between the
state and the alleged deprivation by the organization.** Thus, the private organiza-
tion was converted into a state actor when the police exercised state authority and
violated the First Amendment freedom of speech rights of the activists.*> Unlike
Wickersham, the current examples of exercise of free speech cited in Section I have
not resulted in state action by way of arrest or governmental restriction. Any unfa-
vorable commentary, discipline, or policy enforced by coaches and organizations
have been based on the rules of the private entity that they represent and have not
used state or federal law to deprive athletes and entertainer-employees.*

The following case involves an individual and a private actor, which is the
core of this article. While there are no known cases where freedom of speech has
been protected by the courts in private employment, Arlosoroff v. NCAA was a
constitutional rights challenge concerning Equal Protection and Due Process.*’
The case analyzes restrictions on constitutional liberties that apply to the current
events in professional sports and entertainment.*

In Arlosoroff; the court clarified the ability of private actors to restrict consti-
tutional guarantees. There, a foreign tennis player alleged that the NCAA deprived
him of Equal Protection and Due Process by ruling that his eligibility to participate
in collegiate sports had expired due to his age and previous involvement in orga-
nized competition.*® The court held that the regulation of NCAA eligibility was
not activity traditionally exclusively reserved to the state.’® Therefore, there was
no state action and the NCAA could impose its restrictions through its bylaws as
a private governing entity.>!

Barnette, Garceetti, Wickersham, and Arlosoroff serve as important guidelines
for the current protesters and the anticipated response of the judiciary in the event
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of a freedom of speech or other constitutional deprivation in private employment.
Mark Trapp, a Chicago-based employment attorney, stated, “The First Amendment
applies only to employees of the government in certain situations, and all citizens
when they’re confronted by the government. In other words, freedom to speak your
mind doesn’t really exist in work spaces.”>?

Therefore, if an organization, such as the Seattle Mariners, deprives an ath-
lete of the right to continue free speech demonstrations or terminates a player
with proper contractual authority, there is no constitutional violation unless the
contracting parties agreed to observe a specific right. This outcome is different
from that of Barnette because professional sports organizations are private actors
with the authority to establish their own rules.> In the case of professional sports
organizations, a breach of contract claim against the contracting party would be
the appropriate cause of action rather than a constitutional deprivation claim, as
discussed in the next section.3 3

IV. Employment and Contract Law
Freedoms and Protections

As previously discussed, employees are generally grouped into two broad categories:
employees of the public sector and those of the private sector. For employment
law purposes, the only difference concerning state and private action is that in the
former the actor is an employer potentially depriving an employee of constitutional
freedoms; and in the latter, the private actor is not required to tolerate the same
freedoms of speech that an autonomous individual enjoys.. Historically, public
employees have enjoyed more freedom of speech protection than private employ-
ees, as indicated in the Garcetti Court’s analysis. However, with the international
acceptance of social media as a private platform for discourse, there have been
some changes.>®

The National Labor Relations Board (NLRB) states, as of 2011, that the
National Labor Relations Act protects some social media activity of private
employees.>’ Private employees may participate in concerted activity such as the
continuance of discussions held at work with coworkers by using social media so
long as it “relate[s] to the terms and conditions of . . . employment or seek[s] to
involve other employees in issues related to employment.>® On the one hand, the
NLRB’s findings may offer more protection for private employee discourse than
for public employee discourse because public employee speech is not protected
if made pursuant to the employee’s official duties.”® On the other hand, no private
employer has challenged the social media positions of the NLRB in court; therefore,
it may not remain good law in the future.®®

With an understanding of the differences between the freedoms of public and
private employees, the final piece to the employment discussion is the authority of
contract law with private employer and employee freedom to enter into a contract.
A well-drafted contract is the organizational shield from potential liability when
terminating a player or entertainer because contracts commonly have termination
“for cause” or “morals clause” sections. A termination “for cause” means that
the athlete or entertainer-employee may quit or the employer may terminate the
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contract for a specified violation in the contract.! A morals clause is a provision
in a contract or official document that prohibits certain behavior in an individual’s
private life.®? These clauses commonly deal with behaviors such as sexual acts
and drug use.®® They were often used in the contract between actors and actresses
and film studios to uphold the public image sought to be portrayed by the studio.**
Morals clauses are included today in certain contracts of public figures, such as
athletes and actors and actresses.® If an employee is terminated pursuant to these
sections, the private employer management decisions cannot be challenged unless
those decisions discriminate on the basis of race, color, religion, sex, national
origin, disability, or age.®®

“Every contract imposes upon each party a duty of good faith and fair dealing
in its performance and its enforcement.”®” Professional sports and entertainment
organizations fechnically abide by this standard, terminating employees for reasons
such as “deficiency in performance” or “by the judgment of the Club, a failure to
conform to personal conduct standards” based on the language within the termi-
nation section. ®® However, the true reason for termination can be pretextual and
decide the fate of an athlete or entertainer by simply citing a reason that fits the
enumerated description in the termination section, rather than because of a dis-
criminatory or unqualified reason.®® Thus, an athlete or entertainer-employee is at
a severe disadvantage because of the subjective nature of unilateral personnel- and
performance-based decisions in sports and entertainment.

Further, because athletic performance and organizational needs are commonly
subjective evaluations, the recital of a reason in the termination section is often
the most politically beneficial method to keep any negative public discussion at
bay. This is partly due to the romance between professional sports and the fan
base and media. Therefore, not only are constitutional protections nonexistent
for private athlete-employees, but contractual protections are, practically speak-
ing, no stronger because of the subjective escape language in the “for cause”
termination sections.”®

The fickle nature of “for cause” termination sections in sports contracts where
athletes have devoted their identities and most of their lives and economic liveli-
hoods to the pursuit of the trade, makes negotiation paramount. Even an athlete
who is among a sport’s elite may still fall within the category that the player is
no longer athletically capable, regardless of the objectively determinable value or
skill set of the athlete due to this type of contract.”! Therefore, the value of the
contract, in terms of the leverage for the player, may determine whether one of
these organizational “for cause” reasons for termination is given or the athlete is
able to survive the consequences of an event such as a free speech demonstration.”

The mid- or low-market athletes, or those who have contracts soon to expire,
likely have less incentive to risk termination by exercising constitutional freedoms
because of the Top Brass’s”? overly broad and subjective escape language in the
contract, such as “If player has engaged in personal conduct reasonably judged by
the Club to adversely affect or reflect on Club. . . ”7* Negative publicity may not
be worth the adverse consequences for an organization of allowing an employee
to act outside of his employment duties in an individual manner, and it may give
the organization reason to turn the page on the athlete’s career. This is the essence
of unwritten rules and pretextual decisions of a professional sports organization.
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V. Analysis of Examples From Current Events

Under First Amendment protections, Kaepernick has every right to kneel for the
national anthem as a citizen of the United States.” However, as a member of the
NFL and the San Francisco 49ers, those freedoms do not guarantee his continued
employment. Under private entity employment law principles, in the event that these
organizations decided to terminate his contract for his on-the-field demonstrations,
or simply cite “deficiency in performance,” as previously mentioned, he would not
have standing to assert a § 1983 claim for a deprivation of constitutional rights.”®
Neither the NFL nor the 49ers are under an obligation to tolerate free speech or
distinguish between his actions as an employee or as a private citizen, as would be
required if Kaepernick were a public employee.”’

Itis unlikely that the 49ers will terminate his contract for any pretextual reason,
considering the current social volatility felt nationwide and his contract leverage.’®
Nevertheless, unless there are clearly defined free speech guarantees within his
player contract, his employment will technically remain at the discretion of the
NFL and the 49ers, based on the specific reasons of “for cause” termination in
his player agreement. Thus, his saving grace is not the Constitution of the United
States, as many believe; it is his 6-year $114 million contract in place at the start
of the season, with a $12.3 million signing bonus and $61 million guaranteed.” On
October 13, 2016, he agreed to restructure his contract with the 49ers to eliminate
a $14.5 million injury guarantee for more guaranteed money this season and a one-
year deal for 2017, with a player option to extend the term in 2018.80 8!

The detriment of allowing Kaepernick to exercise his freedom of speech and
kneel during the national anthem, whether the NFL or the 49ers agree with him or
not, is probably only outweighed by his contract value if team or league revenues
suffer.82 Further, the coming months of social response will likely dictate the steps
that the NFL or the 49ers will take as the demonstrations continue nationwide.
Moreover, the ultimate outcome and social acceptance of the protests will give
Kaepernick more or substantially less leverage to sign an extension or another
contract for similar value with another organization, excluding other performance
evaluation factors, such as projected improvement and performance statistics. For
an athlete of Kaepernick’s social influence and personal wealth, the effects and
potential consequences will not be personally comprehended as they would to an
independent league professional athlete or arena league footballer with grocery
money on the line.?3 For the latter category of athletes, rebellious free speech may
be a deathblow to their playing careers, regardless of moral right and wrong.34

Rapinoe is in an identical scenario to Kaepernick’s with regard to the actions
that her private employers, the Seattle Reign and U.S. Women’s Soccer, are permit-
ted to take. Different from Kaepernick, she has put her career with both organizations
at a much greater risk to support the protests for social injustice as an athlete with a
vastly lower contract value. Neither the Seattle Reign nor the U.S. Women’s Soccer
Team is required to tolerate free speech demonstrations without specific contractual
provisions, and her career is more closely related to the aforementioned independent
league player or arena league football player in terms of contract value by dollars.

In Rapinoe’s player’s contract with U.S. Soccer, she earns between $72,000
and $99,000, depending on the number of games won in a 20-game minimum
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season.®> Additionally, a National Women’s Soccer League (NWSL) player earns
between $6,842 and $37,800 annually.8® These figures, even if she is at the top of
the NWSL, are markedly different from that of Kaepernick.8” Common sense says
that the dangers of athletes in similar situations to Rapinoe’s, with less guaranteed
earnings, should be cautious about the use of their platform to protest social issues
unrelated to their employment if they fear a loss of income. Although effective to
bring attention to important matters, Rapinoe’s actions may lead her to lose her
uniform, and her influence may become de minimis. On the other hand, Rapinoe’s
convictions may be more valuable to her than employment, with any consequence
justified as a necessary sacrifice.

Steve Clevenger’s recent suspension by the Mariners brings an interesting piece
to the discussion. He, unlike Kaepernick or Rapinoe, has suffered the consequences
of exercising his constitutional freedoms, albeit on the opposite side of the silent
protesters, and in a distasteful, discriminatory manner.?® It may be insightful to
understand the difference between his actions and those of Kaepernick, Rapinoe,
and other national-anthem kneelers. While his actions were entirely off the field,
his statements appeared to be in a destructive protest and verbal attack on those
protesting social injustice through riots, street barricades, and national-anthem
kneeling. In Kaepernick’s and Rapinoe’s defense, it is more difficult to punish one
who neither harms nor speaks ill of another while acting on personal convictions.%

Clevenger’s contract, which likely has a termination “for cause” section for
conduct and citizenship standards, coupled with the freedom of the Mariners, a
private governing body, to freely make personnel decisions, have resulted in his
suspension. A look at Clevenger’s contract salary shows that he earns just $8,500
above the MLB league minimum, which is at $516,000 for 2016.%° Therefore, his
resulting suspension may have been both a decision to make a personnel change
and justify his suspension without pay, and a consequence of his minimal leverage
as aleague minimum salary earner.”! Further, Clevenger’s comments were certainly
of a different character than the peaceful protests and would not be considered to
be under the NLRB’s “concerted action by employers within the realm of normal
workplace conduct” because he acted alone and addressed a matter irrelevant to
the workplace. %2 Yet, historically, worse mistakes have been made with less severe
consequences, such as forced public apologies or private reprimands.®3

When Jeff Fisher established a national-anthem behavior policy with the St.
Louis Rams players, it was completely within the legal confines of private actor
regulations.®* A St. Louis Rams’ player would not have constitutional standing to
bring a § 1983 civil rights deprivation claim against Fisher or the Rams for the policy
because the organization is a private entity.?> Further, the Rams, just like the 49ers,
may restrict free speech as it sees fit to carry out the legal purposes of the private
organizations.’® Any player who decides to disobey the policy is susceptible to the
balancing of the contractual factors, such as monetary value, player projected talent
level, and the social and political ramifications of a termination or endorsement
by the Rams with the termination “for cause” language in the player contract.”’

It is apparent that by looking through the lens of contract value and organiza-
tional investment, more layers of protection impliedly exist for the players who have
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overall higher contractual values or objective high market talent level and persuasive
public voices. Thus, there is a free speech sliding scale dependent on leverage.

Moving to a restriction that was upheld, similar to Arlosoroff, what is an
autumn sports conversation without the mention of Tim Tebow?°® He has admirable
character and is a multisport athlete. Time will tell about the latter, as he begins his
baseball journey; however, he homered in his first Fall Instructional League at-bat
with the New York Mets.”

After Tebow professed his faith with “John 3:16” inscribed in his eye black
during the 2009 SEC Championship Game, and after the NCAA subsequently
banned messages of any kind on player’s eye black for the 2010 season, one might
argue that this restriction directly violates the constitutional freedoms enjoyed by
citizens.!? Tebow was simply endorsing personal convictions in a nonintrusive
manner by nominally supplementing his appearance and displaying personal con-
victions while obeying league and team rules, which is arguably much less con-
troversial than a peaceful, yet defiant, public protest or an offensive verbal rant.!0!

However, as the Court in Arlosoroff found, the NCAA 1is a private governing
entity, not subject to the constitutionally protective boundaries of state governing
entities.!%? Further, the “Tim Tebow Rule” decision did not have much backlash
by student-athletes against the NCAA the following year, likely because of the
lack of negotiating leverage that NCAA student-athletes have, in comparison to
professional athletes. As unpaid collegiate athletes, the power to access the play-
ing field rests solely within the NCAA and the respective institutional member.'%3

Most NCAA Division I football players are on athletic scholarship, while the
remaining roster players earn their tuitions academically or by walking on and
paying their own tuitions.!%* Further, most athlete scholarship contracts are year
to year.!® Due to the stark difference in contractual leverage between collegiate
compared to professional athletes, who negotiate individual player contracts at
varying values, the NCAA is not forced to balance the pros and cons of permitting
an athlete to bring awareness to particular issues through the avenue of a consti-
tutional freedom. Therefore, the NCAA has the authority, as a private actor, and
leverage over the student-athletes to restrict Tebow and others from any deviation,
however harmless a silver sharpie may have been.!%

The final member of the “First Amendment Team” is a household name for
hunting and reality television enthusiasts. Phil Robertson, the creator of Duck
Commander and former starting quarterback at Louisiana Tech, is under contract
with A&E to film the “Duck Dynasty reality television series.!” A&E, a private
television network, may, as a private actor, restrict any of the First Amendment
freedoms, just like a professional sports organization.!® Different from a profes-
sional athlete’s contract, what that allowed action by A&E to punish Robertson for
his comments was the fact that “Phil and other family members probably signed
contracts containing ‘morals clauses’ in which they promised to avoid anything
that would embarrass or bring shame to A&E or the brand.”'% In a perfect example
of the freedom of contract, A&E was not only able to restrict Robertson’s speech
while on set, but they were also able to restrict his speech in his representative
capacity of Duck Dynasty in other speaking engagements.!!0
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VI. A “Meeting of the Minds” for Athletes
and Entertainer-Employees and Private Employers

The most beneficial way for athletes and entertainers to contractually preserve the
First Amendment freedom of speech with private employers is by mutually separat-
ing types of speech and explicitly defining the boundaries of expressions that are
not harmful to the organizations and simultaneously beneficial to the employees.
Zealous advocacy on the part of sports agents, player unions, and employee repre-
sentatives to promote awareness to the general public and professional organizations
will create a cohesive effect if athletes and entertainers strive for cooperation and
respect for their employers.

Companies such as LinkedIn have made conscious efforts to lead with compas-
sion and mindfulness inspired by the leadership of CEO Jeff Weiner.!!! While an
employee without boundaries on his or her speech may prove destructive for the
organization and society, an avenue of effective communication could be a method
where employees feel heard and have safe spaces to voice concerns or personal
convictions in a manner that is a benefit to the larger conversations that affect both
employment and social justice. “The great companies know how to go around or
through a wall,” says Weiner, and LinkedIn’s mission to lead its employees with
clarity, courage, and effective communication is an example of a private organi-
zation that is seeking a solution for employees to contribute to the success of the
company by making them feel valued and heard.!'?

Most high-ranking decision makers in private organizations were common
employees in some fashion along their career journeys. By remembering their
desires to have a better employment experience and by empathetically listening
to suggestions for improvement, or by contractually allowing a limited avenue to
express nonemployment-related concerns about public events, employers can help
employees feel less comparable to assembly line workers and more like key play-
ers in companies that contributes to the economy and the human experience. The
employee—employer lines would not be blurred by implicit boundaries, and the
employees’ personal lives would not be separate from their work lives and career
passions. Individuals would have boundaries of expression and proper avenues for
discourse on nonwork-related events without fear of employment repercussions.

An employee who feels heard may respond by joining in the company’s mis-
sion and effecting change in the efficiency of the company and in the community.'!3
Organizations that permit forms of free speech for one reason or another, such
as the NFL for the time being, also have players’ unions that may be effective
middlemen between individual athletes and individual organizations during these
mutual-agreement discussions.!#

In response to a new method of approved athlete and entertainer-employee
expression, the employees must become supportive of the goals and aspirations of
the company, rather than abuse the privilege and use the company as a platform for
individual motives that could hurt the company’s image. Kaepernick, Rapinoe, and
other national-anthem protesters have a platform as celebrity athletes in a country
that often values their opinions ahead of those of scholars or successful businessmen.
Therefore, they must be aware of their influence and continue to show character
worthy of the platform.
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If professional athletes and entertainers are permitted to speak their convictions
in a manner that shows respect for all citizens, either at work or home, they will
contribute to a socially just solution. This will further the freedoms of those living
in the United States and the benefits of receiving tremendous compensation by the
multibillion dollar organizations in sports and entertainment.

VII. Conclusion

The law and current events surrounding athletes and entertainers presented above
provide a couple of avenues of response for the American public. As proposed,
there is opportunity to advocate for the rights of athletes and entertainers for free
speech in and out of the workplace. If private employers endorse constitutional
principles and support those who have risked their careers to advocate for change,
anyone watching these actions, including other businesses or future business
owners, may see the benefit of a more liberal approach to employment and a new
movement in athlete and entertainer employment with the utmost respect for the
employer-organizations at the forefront.

With expanded off-the-field freedoms in private organizations for athletes and
entertainers, the latter will not feel a betrayal to personal convictions by freedom
of speech restrictions. Additionally, the employer may trust that the contract agree-
ment with the player for the purpose of performing the sport will not be abused by
these convictions, because there is an agreed method of communicating opinions
regarding events external to employment.

Further, the law and current events provide the opportunity to support the
athletes and entertainers who have protested in response to social injustice, just as
schools such as Seattle’s Garfield High School and members of the East Carolina
University Marching Band did. !> 1% At Garfield High School, the players and
coaching staff kneeled in unison during the playing of the national anthem prior
to the football game. Garfield’s coach stated, “Multiple players on the team have
dealt with police brutality or racial profiling.”!'” Similarly, twelve members of the
East Carolina band kneeled during the national anthem before a football game
against Central Florida.''$

While the athletes cited in the present paper may have risked their playing
careers for the movement, their actions inspired individuals of all backgrounds
nationwide, which could be the necessary catalyst for needed social change. The
current inaction by the private organizations concerning the peaceful protests and
actions against Robertson, Clevenger, and others for their narrowly focused dis-
criminatory opinions may be a collective recognition that there are social injustices
that are affecting the country, whether explicitly stated or not.

On the other hand, the public may, in the name of tradition, lash out against
athletes, entertainers, and the teams that have allowed free speech demonstrations
and overlooked the significance of the national anthem to the United States Armed
Forces. Many of these athletes and entertainers have not only violated team policy
but have also deliberately disrespected two symbols of the nation, the flag and the
Star Spangled Banner.!'” While protesters use social injustice as justification for the
disrespect, the flag and Star Spangled Banner symbolize more than social law and
policy for many. This includes lives lost, freedoms earned through the sacrifice of
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devastating wars, and the community privileges that are enjoyed by citizens of the
United States each day, separate from encounters with law enforcement.

While there is a platform that the athlete or entertainer has available, is it no
longer reasonable to assume that there remain rules of decorum within professional
sports and the entertainment industry, regardless of personal opinions on matters
external to the employment? There is a difference in a demonstrative action toward
a referee in disagreement of a football play and a demonstrative action targeted
outside the sport in disagreement with social policy that is wholly external, yet
made in a player’s uniform while “on the clock.”

Each of the possibilities indicates that easy solutions are not yet apparent and
public discourse will likely continue. Whether it be a fist raised, a knee taken, or
a social media comment posted, there are no employment guarantees outside of
contract for employed athletes and entertainers, beyond the right to be free from
criminal or civil state action, for exercising the constitutional right to free speech.!?0

Regardless of the solution that is deemed most appropriate, athletes, entertain-
ers, and their employers should be aware of the rights of all parties and the risks
involved. Therefore, a movement toward a mutually beneficial arrangement to
contribute positively to society and the companies they represent, while refining
and contributing to the mutual well-being of each other, is a healthy alternative to
erratic speech and determinative action for reasons wholly separate from the origi-
nal purpose of the relationship. Relationships in which both parties feel respected
and heard are the most prosperous, and that begins with effective communication
and mutual understanding. Perhaps, for the athletes and entertainers of this great
nation, aspiring to such a vision is worth the risk of forfeiting a professional career.
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